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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Teamsters, CHAUFFEURS, WAREHOUSE- 
MEN anD Hevpers, Locat 901, Insrer- 
NATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND 
Hewvrers or AMERICA, 
Petitioner, 
v. 


Nationau Lasor Retations Boarp, 


Respondent. 


Narionau Lasor Rexations Boaxp, 
Petitioner, 
Vv. 


No. 16,079 
Union DE TRABAJADORES DA LA 


Gonzatez CuemicaL Inpusrries, Lye. 
Independent, 


Respondent. 


PREHEARING CONFERENCE STIPULATION 

Pursuant to Rule.38(k) of this Court, the parties, subject 
to the approval of this Court, hereby stipulate as follows 
with respect to the issues, the dates for the filing of the 
briefs and joint appendix, and contents of the joint 
appendix. 

L 
THE ISSUE 


Whether, under the circumstances of this case, the Board 
properly concluded that the unions, by inducing.and encour- 
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aging cessation’: of work by employees of - a: neutral 
employer, “who-was engaged in construction work at prem- 
ises of an eiiployer with whom the unions were engaged in 
a labor dispute, violated Section 8(b)(4)(A) of the 
National Labor Relations Act. 


THE BRIEFS AND JOINT APPENDIX . 


“Fe The Unions’ brief shall be filed on or before January 
ES 1961. 
2. The Board’s brief shall be filed on or. before February 
15, 1961. 
3. The Unions’ reply: brief, if any, shall be filed on or 
before March 1, 1961. 
4. A Joint Appendix to be printed by petitioner in Case 
No. 16,030 shall be filed on or before January 16, 1961. 
ao The Joint Appendix shall consist of : 
4a) Decision and Order of the Board, dated August 26,. 
196 0, in Board Case No. 24-CC-64. k 
(b) Intermediate Report of the Trial Examiner, dated 
November 19, 1959, in Case No..24-CC-64. 
(c) Amendment to Stipulation of Facts, dated Decem- 
ber 18, 1959, in Case No. 24-CC-64. 


Hersert S. THATCHER a 
“Counsel for Petitioner in No. 16,030 
- Counsel for Respondent in No. 16,079 


MarceL MAuuet-PREvosT 
Assistant General Counsel 
Nationat Lasor Retations Boarp 


Dated:at Washington, D. C:, this 
«ntday of December, 1960. 


a 
Wnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN aND Hevpers, Locau 901, Inrerna- 
TionAL BrorHeRHOOoD oF ‘TEAMSTERS, 
CHaAUFFEURS, WAREHOUSEMEN AND 

Hevpers or AMERICA, 


Petitioner,: No. 16,030 


v. 
Nationa Lasor Retations Boarp, 
Respondent. 


Natronat Lasor Retations Boarp, 


Petitioner, 
v. 


No. 16,079 
Union DE TRABAJADORES DA LA GONZALEZ Dh 


CuemicaL Inpusrriss, Inc., 
(Independiente) 
Respondent. 
Before: Edgerton, Circuit Judge, in Chambers 


ORDER 


Counsel for the parties in the above-entitled cases having 
submitted their stipulation dated December 5, 1960, and 
the stipulation having been considered, the stipulation is 
approved, and it is 

ORDERED that the stipulation dated December 5, 1960, 
shall control further proceedings in this case unless modi- 
fied by further order of the court, and that the stipulation 
and this order shall be printed in the joint appendix. 
Dated: December 8, 1960 
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Wnited States of America 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Union pE TRABAJADORES DA La GONZALEZ 
CuemicaL Inpusrnies, Inc. (Indepen- 
diente) and its agents; and Tramsrers, ; 
CHAUFFE WaREHOUSEMEN AND Yip. 

Het 901, IBTCW & H orf No. 24-CC-64 / 
America, and its agents j 

and 
GonzaLez CxemicaL Inpustniss, Inc. 


DEOISION AND ORDER 


On November 19, 1959, Trial Examiner John F. Funke 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondents had not engaged in 
certain unfair labor practices and recommending that the 
complaint be dismissed, as set forth in the copy of the Inter- 
mediate Report attached hereto. Thereafter, the General 
Counsel and Gonzalez, the charging party herein, filed 
exceptions to the Intermediate Report and supporting 
briefs, and the Respondents filed a brief in support of the 
Intermediate Report. 

The Board has reviewed the rulings of the Trial Exami- 
ner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, and the entire record in the case, and finds 
merit in exceptions filed to the Intermediate Report. 
Accordingly, the Board hereby adopts the findings of the 
Trial Examiner only to the extent consistent herewith. 

1. We find, contrary to the Trial Examiner, that the 
Respondents, herein called the Independent and Teamsters, 
respectively, violated Section 8 (b) (4) (A) of the Act. 


5. 


Gonzalez operates ‘a manufacturing plant in Puerto Rico. 
In March 1958, the Independent was certified as bargaining 
representative of Gonzalez’ employees and a contract was 
executed between Gonzalez and the Independent which was 
to expire on August 31, 1959. In Februgzy 1959, Gonzalez 

actedl28 NLRB No. 116>with the Lummus Company. 
for that company to perform construction work at.the Gon- 
zalez plant which was expected to be completed in October 
1959. Lummus, with no regular place of business in Pureto 
Rico, opened an office at the Gonzalez site and employed 
approximately 90 people. Gonzalez in no way directs or 
controls these employees. The employees of both Gonzalez 
and Lummus use the same gate, which is the only entrance 
to the fenced-in plant, except that, at times material herein, 
Lummus’ employees reported for work, as stipulated to by 
the parties, “at times different and in groups separate” 
from Gonzalez’ employees, the Lummus employees wearing 
green safety helmets and the Gonzalez employees waring 
white ones, all of which was known to Respondents. 

Between August 10, 1959, and August 25, 1959, as the 
result of a dispute with Gonzalez, the Independent engaged 
in a strike and conducted picketing activities at the Gon- 
zalez plant, in the course of which it orally induced Lum- 
mus’ employees not to enter the plant. On August 10, it 
displayed no picket signs. Between August 11 and 25, 
pickets displayed the following signs: “We demand money 
belonging to the union and withheld by the company”; 
“Gonzalez Chemical violates contract”; “Strike against 
Gonzalez Chemical, Inc. only”; and “We demand salaries 
not paid to workers.” 

On August 25, 1959, at a meeting attended by about 25 
percent of Respondent Independent’s membership, those 
present voted to become members of Respondent Teamsters 
and authorized the Teamsters to conduct a strike against 
Gonzalez. Since that date, Respondent Teamsters has 
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carried on the strike and picketing activities instituted by 
Respondent Independent. 

Like the Independent, the Teamsters have orally induced 
Lummus’ employees not to enter the plant. They carried 
the following picket signs on the named dates: August 26 
to September 2, 1959: “We demand justice, Local 901”; and 
“We represent the majority of the employees of Gonzalez 
Chemical Industries, we demand elections, Local 901 Team- 
sters”.* September 3 to 5: “This company unjust to organ- 
ized labor, Teamsters Local 901”; “On strike Teamsters 
Local 901.” On September 5, the following sign was added: 
“This company refuses to recognize and negotiate with the 
Teamsters.” On September 16, another sign was added: 
“Members of the Teamsters on strike for recognition, 
Local 901.” Between September 17 and 23, only the follow- 
ing sign was displayed: “Members of the Teamsters on 
strike against Gonzalez Chemical, Local 901.” This sign 
was removed on September 23 and the following signs have 
been displayed since: “Members of the Teamsters Local 
901 on strike for recognition”; and “We represent the 
majority of the workers of GCI.” 5 

On these facts, the Trial Examiner concluded that Res- 
pondents were engaged in lawful primary picketing and’ 
hence did not violate Section 8(b) (4) (A) of the Act. As 
already indicated, we do not agree with the Trial Exami- 
ner’s conclusion. Our disagreement with the Trial Exami- 


ner stems basically from the fact that we, contrary to the 

Trial Examiner, view this as a “common situs” situation, 

x le Moore Drydock criteria* must be appli ; 
_the purpose _of_testin 

picketing. 


2 An August 27, 1959, the Teamsters filed a petition in Case No. 24-RC- 
1299 Seeking an election among Gonzalez’ employees, which petition is still 


c 


pending. 
? Sailors’ Union of the Pacific (Moore Drydock Company), 92 NLRB 
547, 549. 
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The Act reflects the “dual congressional objectives of pre- 
serving the right to labor organizations to bring pressure 
to bear on offending employers in primary labor disputes 
and of shielding unoffending employers and others from 
pressures in controversies not their own.”* By its Moore- 
Drydock decision, the Board has sought to accommodate 
these dual statutory objectives in a reasonable and prac- 
ticable manner in common situs cases. While the Moore 
Drydock case itself was one in which the picketing occurred 


at the premises of a secondary employer, the rule evolved 
has been applied by the Board in cases where the picketing 
was conducted at the situs of the primary employer's opera>—— 
tions at which the neutral employer also was engaged.’ NO 
persuasive reason was apparent to the Board in Ses 
for permitting the legality of picketing to depend on where 
the title to the property was vested, and we do not now see 
any logical reason for holding otherwise. Indeed, upon 
reconsideration of this matter, we are again convinced that 
the protection of the Act’s so-called secondary boycott pro- 
visions should be as available to the SeconeaLy or moura! 


“Business site =m finds himself i in_the sida oftaWlabor 
dispute involving another employer. Application of the ~ 
secondary boycott provisions to cases involving neutral 
employers in both the aforementioned situations would 
obviously effectuate the Act’s purpose of “shielding un- 


*N.L.R.B. v. Denver Building and Construction Trades Council, et al. 
(Gould Preisner), 341 U. S. 675, 692. 

“See for example, Retail Fruit & Vegetable Clerks’ Union, Local 1017, 
et al (Crystal Palace Market), 116 NLRB 856, enfd. 249 F. 2d 591 
(C.A.9); Local Union No. 55, and Carpenters’ District Council of Denver 
and Vicinity, affliated with United Brotherhood of Carpenters and 
Joiners of America, A.F. of L., (Professional and Business Men’s Life 
Insurance Company), 108 NLRB 363, enfd. 218 F. 2d 226 (C.A.10). 
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offending employers. from pressures ‘in controversies not 

‘their own.” “At the same time, without unnecessarily en- 

meshing neutral employers in the disputes of others, the 

union is'left free under Moore Drydock criteria effectively 

to exert its pressures on the employer with whom it is in 

dispute. In the circumstances, we are at a I¥ss to under- 

stand why our dissenting colleagues charge that the ap- 

plication of Moore Drydock criteria to this case unduly en- 

croaches upon primary strike activity. In his dissent, Mem- 

her Fanning also talks about picketers without knowledge 

‘of the identity of employees of indpendent contractors who 

work behind a line and “how long they will stay,” and he 

asserts that Moore Drydock criteria should not be applied 

- to every situation in which a primary employer and sec- 

ondary employer simultaneously “happen” to be working 

on the same physical premises. But such expressions are 

without relevance to the case before us for decision, for 

‘the Lummus employees did not just “happen” to be at 

work on’ Gonzalez’ premises when the pickets sought to 

‘induce them: to cease work. When picketing commenced, 

Mei Lummus’ only place of business‘in Puerto Rico was at the 

av) ‘Gonzalez site ‘and its eases had been employed there 

WON» o or about 6 months. And the identity of the Lummus em- 

ny Vs ployees, who reported for work at times different from 

mh ak \ ‘Gonzalez’ employees and wore helmets which were different 
Ste, ? in’ color, were admittedly known to the picketers. 

’ Applying the criteria of Moore Drydock to the instant 


ease, we find that the requirement that the picketing must 
disclose clearly that the dispu te is with the primary em- 
over Was not satisfied by the picketing by Respondents 
‘this case. In fact, the Respondents’ conduct herein clear. 
‘I¥"demonstrates that their dispute extended beyond Gon- 
zalez, the primary employer. Thus, in addition to the fact 
. that the Independent displayed no picket signs on August 


10 and that Teamsters’ picket signs, except between Sep- 
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tember 17 and 23, did not disclose that the Teamsters’ dis- 
pute was with Gonzalez, the Respondent orally appealed 
directly to known Lummus’ employees not to enter the 
plant. 

Under all the circumstances, we find that the Respond- 
ents, by their conduct herein, induced or encouraged em- 
ployees of Lummus to engage in a strike or concerted 
refusal in the course of their employment to perform serv- 
ices,’ with an object of forcing or requiring Lummus to 
cease doing business with Gonzalez, and thereby violated 
Section 8(b)(4)(A) of the Act.* 

2.. Also contrary to the Trial Examiner, we find that 
the Teamsters violated Section 8(b)(4)(B) of the Act. As 
is plain from the facts recited above, a further object of 
the Teamsters’ secondary activity was to force or require 
Gonzalez to recognize or bargain with it as the collective 
bargaining representative of Gonzalez’ employees. In view 


5 As this fact is manifest from the present record, we shall, under all 
the circumstances, deny the motion to remand and reopen the record in 
this connection. 

Member Fanning, in his dissent, finds that Respondents did not induce 
Lammus employees to engage in a strike or a concerted refusal to work 
but only induced them in their individual capacities not to cross the picket 
line. He claims support for this view in language extracted from N.L.R.B. 
v. International Rice Milling Co., 341 U.S. 665. However, we find Rice 
Milling to be a wholly dissimilar case. In Rice Milling, there was a request 
by a picketing union to a neutral driver of a truck and his helper to dis- 
continue a pending trip to a picketed mill. As the Court itself explained, 
“there was no attempt by the union to induce any action by the employees 
of a neutral customer which would be more widespread than that already 
described.” With the aforementioned incident in mind, the Court spoke 
the language quoted by Member Fanning that a union’s inducements of 
individual employees of neutral employers only as they “happen to 
approach” the picketed place of business generally are not aimed at con- 
certed action. On the other hand, the picketing and other conduct of 
Respondents in the instant case was addressed to all the employees of 
Lummus and sought to achieve a concerted refusal to work by them, as 
the facts recited above plainly show. These Lummus employees did not 
just “happen to approach” the Gonzalez plant at a time when it was being 
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thereof, and inasmuch as the Teamsters was never certified 
as the representative of such employees,’ it follows, as we 
find, that the Teamsters violated Section 8(b) (4) (B). 


The Effect of the Unfair Labor Practices upon Commerce | 


The activities of the Respondents, as set forth above, 
which have been found to constitute unfair labor practices, 
occurring in connection with the operations of the com- 
panies involved herein, have close, intimate, and substan- 
tial relation to trade, traffic, and commerce among the 
several states and tend to lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce. 


The Remedy 


Having found that the Respondents have engaged in un- 
fair labor practices, we shall order them to cease and desist 


picketed; as already pointed out, when the picketing started, they had 
been at work tor Lummus: for 6 months at Lummus’ place of business in 
Puerto Rico. A comparable situation is to be found in Local 761, Inter- 
national Union of Electrical, Radio and Machine Workers, AFL-C1O, 
AFL-CIO, (General Electric Co.) v. N.L.R.B., 278 F. 2a 282 (C.A., D.C.), 
enf’g 123 NLRB No. 180, where Member Fanning joined in finding an 
inducement .to concerted activity. This decision was enforced by the 
District of Columbia Court of Appeals, which distinguished the Rice 
Milling case as follows: 
“This was no case of a union’s seeking ‘to influence two employees 
of a customer of the mill not to cross the picket line.’ Rather... 
the Union by peaceful picketing to be sure, but effectively nonetheless, 
sought to encourage the employees of the independent contractors 
to engage in a concerted refusal to perform any services for their 
employers in the course of their employment and thus to force their 
employers to cease doing business with the Company.” 
®The violations herein occurred before the recent amendments to the 
Act became effective. The designations of the Sections violated herein 
conform, in accordance with the complaint, to those in effect at that time. 
*The Teamsters cannot avail itself of the certification issued to the 
Independent as a defense in this case. See Standard Oil Company, 127 
NLRB ‘No. 77. mks . ; : 
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therefrom and to take certain affirmative action designed. 
to: effectuate the policies of the Act. 


ORDER 


Upon the entire record in this case and pursuant to Sec- 
tion 10 (¢) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that: 


A.. Respondent, Union de Trabajadores da la Gonzalez 
Chemical Industries, Inc. (Independiente), its officers, 
representatives, agents, successors, and assigns, shall: 

1. Cease and desist from engaging in, or inducing or 
encouraging employees of Lummus Company, or of any 
other employer, except the employees of Gonzalez Chemical 
Industries, Inc., to engage in a strike or a concerted refusal 
in: the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform any 
services, where an object thereof is to force or require Lum- 
mus Company to cease doing business with Gonzalez Chem- 
ical Industries, Inc. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Post at its office and meeting hall in Guanica and 
Santurce, Puerto Rico, copies of the notice attached hereto 
and marked Appendix A.”* Copies of said notice to he 
furnished by the Regional Director for the Twenty-fourth 
Region, shall, after being duly signed by the Respondent, 
be posted. by it immediately upon receipt thereof, and be 


. *In the event this Order is enforced by a decree of the United States 
Court of Appeals, the Notice shall be amended by substituting for the 
words “PURSUANT TO A DECISION AND ORDER” the words “PUR- 
SUANT TO A DECREE OF THE UNITED STATES COURT OF 
APPEALS ENFORCING AN ORDER.” 
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maintained by it for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all places where 
notices to members are customarily posted. Reasonable 
steps shall be taken by the Respondent to insure that the 
notices are not altered, defaced, or covered by any other 
material; 

(b) Furnish to the said Regional Director signed copies 
of the aforementioned notice for posting by Gonzalez 
Chemical Industries, Inc. and Lummus Company, they 
being willing, at places where they customarily post notices 
to their employees. 

(c) Notify the Regional Director for the Twenty-fourth 
Region, in writing, within ten (10) days from the date of 
this Order, as to what steps the Respondent has taken to 
comply herewith. 

B. Respondent, Teamsters, Chauffeurs, Warehousemen, 
and Helpers, Local 901, IBTCW & H of America, its offi- 
cers, representatives, agents, successors, and assigns, shall: 

1. Cease and desist from engaging in, or inducing or en- 
couraging employees of Lummus Company, or of any other 
employer, except the employees of Gonzalez Chemical In- 
dustries, Inc., to engage in a strike or a concerted refusal 
in the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform 
any services, where an object thereof is (a) to force or re- 
quire Lummus Company to cease doing business with 

| Gonzalez Chemical Industries, Inc. or (b) to force or re- 
| quire Gonzalez Chemical Industries, Inc. to recognize or 


| bargain with the Respondent as the representative of its 
| employees unless the Respondent has been certified as the 
| representative of such employees pursuant to the provi- 
| sions of Section 9 of the Act. 


. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 
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(a) Post at its office and meeting hall in Guanica and 
Santurce, Puerto Rico, copies of the notice attached hereto 
and marked “Appendix B.”° Copies of said notice to be 
furnished by the Regional Director for the Twenty-fourth 
Region, shall, after being duly signed by the Respondent, 
be posted by it immediately upon receipt thereof, and be 
maintained by it for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all places where 
notices to members are customarily posted. Reasonable 
steps shall be taken by the Respondent to insure that the 
notices are not altered, defaced, or covered by any other 
material; 

(b) Furnish to the said Regional Director signed copies 
of the aforementioned notice for posting by Gonzalez Chem- 
ical Industries, Inc. and Lummus Company, they being 
willing, at places where they customarily post notices to 
their employees. 

(c) Notify the Regional Director for the Twenty-fourth 
Region, in writing, within ten (10) days from the date of 
this Order, as to what steps the Respondent has taken to 
comply herewith. 


Dated, Washington, D. C. Aug. 26, 1960. 
Boyp Lreepom, Chaurman 
Puiu Ray Ropeers, Member 


JosEePH ALTON JENKINS, Member 
NATIONAL LABOR RELATIONS BOARD 
(SEAL) 


* See footnote 8, supra. 
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JOHN H. FANNING, MEMBER, dissenting: 


I would dismiss the alleged Section 8(b) (4)(A) and (B) 
violations, in general agreement with the Trial Examiner, 
because I find in fact and in law that Respondents did no 
more than induce Lummus employees in their individual 
capacities not to cross the primary picket line at Gonzalez, 
rather than, as the Act proscribes, induce them to engage 
in a strike against Lummus, or a concerted refusal to work, 
with an object of forcing Lummus to cease doing business 
with Gonzalez. 

Recently, in the General Electric case,” the majority for- 
bade picketing entirely at a reserved gate cut out for 
neutral contractors during a primary strike against Gen- 
eral Electric. I took the separate position that the Moore 
Drydock ™ criteria should be applied in the particular cir- 
cumstances, so that a reasonable basis would be provided 
for permitting the strikers to picket and in the traditional 
manner publicize their labor dispute at this situs of the 
primary employer, while at the same time avoid enmesh- 
ment insofar as possible of the neutral contractors. I con- 
curred in finding the violation because the union there had 
in fact not met the tests of Moore Drydock. The District 
of Columbia Court of Appeals,” in enforcing the Board’s 
order, considered the case very close, ( turning. upon “a fine 
line”), and its rationale, particularly in the comparison of 
the Seafarer’s case, clearly indicated the propriety of 
applying the Moore Drydock standards in that situation. 

In the present case my colleagues in the majority extend 


2° Local 761, International Union of Electrical, Radio and Machine 
Workers, AFL-CIO (General Electric Co. ), 123 NLRB 1547. 

11 Supra, note 2. 

#2 Local 761, International Union of Electrical, Radio and Machine 
Workers, AFL-CIO v. N.L.R.B., 278 F. 2d 282 (April 1960). 

8 Seafarers International Union (Salt Dome Production Co.) v. 
N.L.R.B., 265 F. 2d 585 (C.A.D.C.) (See infra, note 15), ~ 


15 


‘the restrictive approach well ‘beyond the “fine line” of the 
“reserved gate” situation by introducing Moore Drydock to 
enjom traditional primary picketing at a manufacturing 
plant where the sole gate is used by the primary employees 
and those of a contractor employed temporarily in con- 
struction work on the primary premises. I submit that 
in principle the rule here enunciated by the majority 
renders virtually all primary picketing subject to the 
restricting aspects of Moore Drydock, contrary to statutory 
and decisional law insuring the right of employees to en- 
gage in the traditional primary strike. It is not a tenable 
answer or distinction for my colleagues to say, as they do 
by implication, that the rule applies only where the primary 
employer harbors the secondary employer for a “relatively 
extended period of time.” What, for example, would they 
do about the typically large plant in which there are al- 
ways employees of independent contractors at work in all 
manner of repair, maintenance, installation and construc- 
tion? Would they charge the picketers with knowledge of 
who these people are and how long they will stay? 

The “common situs” cases on which the majority rely in 
invoking Moore Drydock affords no support, in my opinion, 
for their deep incursion into statutorily protected picketing 
at a primary situs. The “common situs” reference in Sec- 
‘tion 8(b) (4) cases was never intended to be construed lit- 
erally to embrace every situation in which a primary em- 
ployer and a secondary employer simultaneously happen to 
.be working on the same physical premises. “Common 
situs,” as the cases reveal, is a term of art in secondary 
boycott law and contemplates that at this situs, on which 
the primary employer is present, the secondary employer 


Clearly distinguishing the General Electric case, supra, and Ryan 
Construction Co., 85 NLRB 417, a similar “reserved gate” case which the 
Trial Examiner cites. However, the reasoning and statutory construction 
employed in Ryan was otherwise appropriate and pertinent. 
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maintains a “regular place of business,” so as to reasonably 
charge the picketers with the responsibility properly to 
respect the secondary employer’s identity with the prem- 
ises.* The cases which the majority cite were true “com- 
mon situs” situations because in each the secondary em- 
ployer clearly had such a “regular place of business” on 
the premises.’* In the unique circumstances of General 
Electric, the secondary contractors’ identity with the pick- 
eted premises was established by reason of the separate 
gate which, as the picketers knew, was reserved for and 
used solely by the secondary employees. By contrast, in 
Incorporated Oil Co.2" where the union picketed while only 
the secondary construction contractor and its employees 
occupied the primary situs (a filling station which dis- 


* See, c.g., Chauffeurs, Teamsters, Warehousemen & Helpers, Local 
Union No. 135 (Hoosier Petroleum Co.), 106 NLRB 629, 633; Local 
Union No. 55, and Carpenters’ District Council (. Professional and Business 
Men’s Life Insurance Co.), 108 NLRB 363, 365. And see Seafarers Inter- 
national Union, supra at 591, in which the Court stated: “But it is clear 
from the rest of the Act, especially from Section 13, that Congress did 
not intend to forbid picketing at a primary employer’s premises, the situs 
of the dispute. Section 8 (b) (4) must be interpreted and not merely 
read literally. No matter how great the pressure on a neutral employer 
may be when somebody else’s place of business is picketed, it is essentially 
different from the pressure such a neutral feels when his own business is 
being picketed. This difference in pressure, between that which occurs, 
somewhat indirectly, when another employer’s premises are picketed and 
that which occurs when a neutral employer's own premises are picketed, 
is the rationale which must govern the interpretation of Section 8 (b) 
(4).” (emphasis added). 

**In Moore Drydock, the primary employer was harbored on the 
premises of the secondary employer; in Crystal Palace Market, certainly 
as lessees of the primary employer, the secondary employers were iden- 
tified with the situs as their regular place of business; in PBM, as in 
Gould and Preisner, a physically separate construction project was 
involved which is inherently a “common situs,” since its sole recognizable 
character for its temporary existence is identified with the process of 
building, and all contractors thereon are similarly related with the situs 
as the place of their regular business. 

7116 NLRB 1844. 
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continued business during the strike), the Court of Appeals 
for the Eighth Circuit held there was no violation of Sec- 
tion 8(b)(4)(A) on the basis that this was protected 
picketing of primary premises." In that case, even with 
the primary employer and employees absent from the 
premises, the secondary employer could not be identified 
with the situs or considered as maintaining thereon a “reg- 
ular place of business.” Perforce in the instant case, 
Lummus can scarcely be regarded as having such a “regular 
place of business” on the Gonzalez situs in view of the 
transitory nature of its presence on the property. 


Consequently, where, as here, the picketing is addressed 
only to the primary employer at the sole gate of its prem- 
ises, any pressure on secondary employers resulting from 
the existence of the primary picket line and from picketers’ 
natural appeals to employees of secondary employers, 
among others, not to cross it, is merely incidental and there- 
fore as a matter of law no violation of Section 8(b) (4) (A) 
or (B). 

In the Moore Drydock case itself, which the majority now 
invokes, the Board significantly stated: 


... if Samsoe, the owner of the S. S. Phopho [primary 
employer], had had a dock of its own in California to 
which the Phopho had been tied up while undergoing 
conversion by Moore Dry Dock [secondary] employees, 
picketing by the Respondent at the dock site would un- 
qusesone te have constituted primary action, even 

ough the Respondent might have expected that the 
picketing would be more effective in persuading Moore 
employees not to work on the ship than to persuade the 
seamen aboard the Phopho to quit that vessel. (em- 


phasis in original)” 


38 Local 618, Automotive, Petroleum and Allied Industries Employees 
Union v. N.L.R.B., 249 F 2d 226, reversing 116 NLRB 1844. 


1 92 NLRB at 548. 
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And jt is even more significant to take notice ‘of. the basis 
and ‘reasoning which underlay the first approval of “the 
‘Moore Drydock doctrine by a Court of Appeals, viz.: 


The Supreme Court has recently pointed out that 
§8(b) (4) does not outlaw a traditional primary strike. 
The Court said: ‘The limitation of the complaint to'an 
incident in the geographically restricted area’ near the 
mill is significant, although not necessarily conclusive. 
The picketing was directed at the Kaplan [primary] 
employees and at their.employer in a manner tradi- 
tional in labor disputes. Clearly, that, in itself, was not 
proscribed by §8(b)(4). Insofar as the union’s efforts 
were directed beyond that and -toward the employees 
of anyone other than Kaplan, there is no suggestion 
that the union sought concerted conduct by such other 
employees. Such efforts also fall short of the pro- 
scriptions in §8(b)(4). * * * [emphasis in original] 
‘A umnion’s inducements or encouragements reaching 
individual employees of neutral employers only as they 
happen to approach the picketed place of business 
generally are not aimed at concerted, as distinguished 
from individual, conduct by such employees. General- 
‘ly, therefore, such actions do not come within the pro- 
scription of §8(b)(4);***” N.L.R.B. v. International 
Rice Milling Co., 341 U. S. 665, 671, 71 S. Ct. 961, 964. 
We take this to mean that a union may lawfully inflict 
harm on a neutral employer, without violating §8(b) 
(4), so long as the harm is merely incidental to a tradi- 
tionally lawful primary strike, conducted at the place 
where the primary employer does business. [latter 
emphasis added]. ; 


My views have heretofore been expressed in opposition to 
‘a literal interpretation of Section 8(b)(4),°* of which the 
Majority position here is but another instance. That such 


70 N.L.R.B. v. Service Trade Chauffeurs, Salesmen & Helpers (Howland 
«~ Dry Goods), 191 F. 2d 65, 67 (C. A. 2). 
*1 Chauffeurs, Teamsters and Helpers, Local Union No. 175 (McJunkin 
Corp.) 128 NLRB No. 57. 
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interpretations are beyond the Congressional intent is 

even clearer now since the Landrum-Griffin Act of 1959, 

which expressly confirmed, in relation to Section 8(b) (4) 

{A) and (B), the purpose of preserving the right to engage 

in “any primary strike or primary picketing.” 
Accordingly, I dissent. 


Dated, Washington, D. C. Aug. 26, 1960. 


Joun H. Fanyine, Member 


NATIONAL LABOR RELATIONS BOARD 


STEPHEN S. BEAN, MEMBER, dissenting: 


Without necessarily distinguishing the General Electric 
case, in which I did not participate, I agree with Member 
Fanning that here the Majority has unduly encroached 
upon the right to engage in traditional primary strike ac- 
tivity. For this reason, I also dissent. 


Dated, Washington, D. C. Aug. 26, 1960. 


SrerHen S. Bean, Member 


NATIONAL LABOR RELATIONS BOARD 
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APPENDIX A 
NOTICE 


To Aut Memsers or Union De Trapasapores Da La Cuemt- 
cat Inpustrizs, Inc. (INDEPENDIENTE) 


AND 


EMpioyzes of Gonzatez CuemicaL Inpusrries, Inc. anp 
Lummus Company 


PURSUANT TO. 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 

effectuate the policies of the National Labor Relations Act, 

as amended, we hereby notify our members that: 
WE WILL NOT induce or encourage the employees of 
LUMMUS COMPANY or of any other employer, ex- 
cept the employees of GONZALEZ CHEMICAL IN- 
DUSTRIES, INC., to engage in a strike or a concerted 
refusal in the course of their employment, to use, 
process, transport, or otherwise handle or work on 
goods, articles, materials, or commodities, or to per- 
form any services, where an object thereof is to require 
or force any such employer or person to cease doing 
business with GONZALEZ CHEMICAL INDUS- 


TRIES, INC. 
Unston De Trasasapores Da La 
Cxemicat Inpustrirs, Inc. 
(InpEPENDIENTE) 
(Labor Organization) 


—————————— 
(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


21 


APPENDIX B 


NOTICE 
To Avy Members or TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND Hetpers, Locat 901, IBTCW & H or America 
AND 
Emp.ovees or Gonzatez CuemicaL Inpustais, Inc. anp 
Lummvus Company 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 

effectuate the policies of the National Labor Relations Act, 

as amended, we hereby notify our members that: 
WE WILL NOT induce or encourage the employees of 
LUMMUS COMPANY or of any other employer, ex- 
cept the employees of GONZALEZ CHEMICAL IN- 
DUSTRIES, INC., to engage in a strike or a concerted 
refusal in the course of their employment, to use, 
process, transport, or otherwise handle or work on 
goods, articles, materials, or commodities, or perform 
any services, where an object thereof is (1) to require 
any such employer or person to cease doing business 
with GONZALEZ CHEMICAL INDUSTRIES, INC. 
or, (2) to force or require GONZALEZ CHEMICAL 
INDUSTRIES, INC. to recognize or bargain with us 
as the representative of Gonzalez employees unless 
and until we are certified as the representative of such 
employees under the provisions of Section 9 of the Act. 


TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN, 
anp Hexpers, Locat 901, IBTCW & H 


or AMERICA 
(Labor Organization) 


Dated  ———————————————— 
(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 
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WPnited States of America 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Union DE TRABAJADORES DA LA GONZALEZ 
Cuemicar Inpustries, Inc., 
Independiente 

and its agents; 


and 


TeEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND Hetpers, Locat 901, IBTCW 
& H or America, 

and its agents 


and 
GonzaLez CuemicaL Inpustries, Inc. 
Union DE TRABAJADORES DE LA GONZALEZ 


CuemicaL Inpnustriss, Inc. 
(Independiente) and its agents No. 24-CB-330 


and 


GonzaLez CuemicaL Inpustrtss, Inc. 


Juan R. Torruella, Esq., and Francis 
Sperandeo, Esq., of San Juan, P. R., 
for the General Counsel. 

Herbert S. Thatcher, Esq., of Washing- 
ton, D. C., and Mr. Frank Chavez, of 
San Juan, P. R., for the Respondents. 

Roy J. Cohen, Esq., of San Juan, P. R., 
for the Charging Party. 

Before: John F. Funke, Trial Examiner. 
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INTERMEDIATE REPORT 
Statement of the Case 


This proceeding, with all parties represented, was heard 
before me on October 5 and October 9, 1959, at Ponce, 
Puerto Rico, and San Juan, Puerto Rico, upon the con- 
solidated complaint of the General Counsel and the joint 
answer of the Respondents. At the hearing the General 
Counsel moved to sever Cases Nos. 24-CB-329 and 24-CB- 
330 from Case No. 24-CC-64 for the purpose of entering 
a Consent Board Order and Court Decree in accordance 
with a‘Settlement Agreement executed by the Respondents 
in Cases Nos. 24-CB-329 and 24-CB-330. An Order severing 
said cases was duly entered by the undersigned Trial Ex- 
aminer on October 9, 1959, and thereafter a Stipulation of 
Facts was signed by the parties in Case No. 24-CC-64 and 
received by the Trial Examiner. The issues presented in 
Case No. 24-CC-64 were whether or not the Respondent 
Unions violated Section 8(b)(4)(A) while engaging in a 
strike against Gonzalez Chemical Industries, Inc., herein 
ealled Gonzalez Chemical or Gonzalez, by inducing the em- 
ployees of The Lummus Company of Puerto Rico, Inc., 
herein called Lummus, to engage in a strike or refusal to 
work for Lummus; and whether or not the Respondent 
Teamsters, Chauffeurs, Warehousemen and Helpers, Local 
901, violated Section 8(b) (4)(B) by inducing the employees 
of Lummus to engage in a strike or concerted refusal to 
work for Lummus in order to require Gonzalez to recognize 
and bargain with the said Respondent when said Re- 
spondent was not certified by the Board as representative 
of the employees of Gonzalez. The parties did not present 
oral argument but briefs were received from the General 
Counsel and the Respondents by October 30. 

Upon the stipulated record in this case I make the fol- 
lowing: 
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Findings and Conclusions 
IL. The business of the Respondent 


Gonzalez Chemical Industries, Inc., is a corporation in- 
corporated under the laws of the Commonwealth of Puerto 
Rico and maintains its principal office and place of business 
at Hato Rey, Puerto Rico. It is engaged in the manufacture 
of anhydrous ammonia, sulphuric acid, and ammonium 
sulphate at its plant at Guanica, Puerto Rico. In the year 
preceding August 13, 1959, it purchased and caused to be 
shipped into the Commonwealth of Puerto Rico directly 
from points outside said Commonwealth goods and 
materials valued in excess of $50,000. 

The Lummus Company of Puerto Rico, Inc., is a cor- 
poration engaged in construction for Gonzalez Chemical. 
During the year preceding August 13, 1959, Lummus pur- 
chased and caused to be shipped: into the Commonwealth 
of Puerto Rico directly from points outside said Common- 


wealth goods and materials valued in excess of $50,000. 

I find that Gonzalez Chemical and Lummus are engaged 
in commerce within the meaning of Section 2(6) and (7) 
of the Act. 


II. The labor organization involved 


Union de Trabajadores de la Gonzalez Chemical In- 
dustries, Inc., (Independiente), herein called the Indepen- 
diente, and Teamsters, Chauffeurs, Warehousemen and 
Helpers, Local 901, herein called the Teamsters, are labor 
organization within the meaning of Section 2(5) of the Act. 


It. The alleged unfair labor practices 


A. Tae Strevtatep Facts 


Gonzalez Chemical employs about 150 production and 
maintenance employees at its Guanica plant. On March 2] 


25 


1958, the Independiente was certified as the exclusive bar- 
gaining representative of these employees and, following 
negotiations, a collective bargaining contract was executed 
between Gonzalez and the Independiente which expired 
August 31, 1959, 

On February 9, 1959, Lummus, pursuant to a contract, 
undertook construction work for Gonzalez at Guanica which 
it was expected would be completed about October 15, 
1959. Lummus, a. wholly owned subsidiary of The Lummus 
Company (New York), had no regular place of business 
at Puerto Rico and its only office was located on the 
Guanica premises of Gonzalez Chemical. It employed about 
90 men to perform its construction contract. It was an 
independent contractor and its employees were hired, paid 
and controlled by it. Its employees were represented for 
the purposes of collective bargaining by Union Obreros 
Unidos de la Industria Construccion, Local 924, affiliated 
with Sindicato Packinghouse, UPWA, AFL-CIO. 

On August 10, 1959, the Independiente called a strike 
of the Gonzalez employees and commenced picketing activi- 
ties at the Guanica plant. No picketing signs were carried 
until August 11 when the Independiente displayed picket 
signs bearing the legends: “We demand money belonging 
to the union withheld by the Company”; “Gonzalez Chemi- 
cal violates contract”; “Strike against Gonzalez Chemical, 
Ine. only”; “We demand salaries not paid to workers.” 

\Up to but not including August 24 the Independiente, 
| through its authorized agents, orally induced employees 
'of Lummus not to enter the Gonzalez Chemical plant and 
; the inducements were successful. 

On or about August 25, 1959, following due notice to its 


1 No contention is made in this proceeding that the strike herein was in 
violation of Section 8(d) and such contention, if raised, would be 
immaterial to the issues herein which are related to the inducement of 
Lummus employees and not of Gonzalez employees. 
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members, consisting of approximately 147 of Gonzalez 
production and maintenance employees, a meeting of mem-: 
bers and officers of the Independiente was held. Thirty- 
seven officers and members attended, which constituted a 
quorum, and unanimously voted to become members of the 
Teamsters, designated. the Teamsters as their collective 
bargaining agent and authorized the Teamsters to conduct 
the strike on behalf of the former membership of the In- 
dependiente. Since on or about August 25 the strike and 
picketing activities at Gonzalez were carried on by the 
Teamsters and picketing by the Independiente ceased. 

Since on or about August 25 the strike and the picketing 
activities carried on by the Teamsters have been in further- 
ance of said Respondent’s demand for recognition as al- 
leged majority representative of the production and 
maintenance employees of Gonzalez,’ for a collective bar- 
gaining contract and for the settlement of certain griev- 
, ances. On August 27, 1959, the Teamsters filed a petition 
’ for a certification election among the production and main- 

| tenance employees of Gonzalez Chemical. Since the com- 
‘mencement of the strike and picketing activities by 
Teamsters, duly authorized agents of the Teamsters have, 
\at or near the entrance of the Gonzalez plant (the Gonzalez 
plant is fenced and has only one entrance, used by Gonzalez 
and Lummus employees alike), orally induced the em- 
ployees of Lummus not to enter said plant and not to per- 
form services for Lummus. 

Picketings signs were exhibited by Teamsters bearing the 
following legends from August 26 through September 2; 
“We demand justice, Local 901”; “We represent the major- 
ity of the employees of Gonzalez Chemical Industries, we 


2 It is stipulated that for the purposes of this proceeding the majority 
status of the Teamsters is not in dispute. The General Counsel asserts, 
and I agree, that the alleged majority status is irrelevant to a determina- 
tion of the issues framed by the pleadings. : 
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demand elections, Local 901 Teamsters.” These signs were 
removed from September 3 through September 5 and the 
following signs were displayed: “This company unjust to 
organized labor, Teamsters Local 901”; “On strike Team- 
sters Local 901.” On September 5 the following sign was 
added: “This company refuses to recognize and negotiate 
with the Teamsters.” On September 16 the following sign 
was also added: “Members of the Teamsters on strike for 
recognition, Local 901.” On September 17 all the above 
signs were removed and the following sign appeared and 
was displayed until September 23: “Members of the Team- 
sters on strike against Gonzalez Chemical, Local 901.” This 
sign was removed on September 23 and since that date the 
following signs have been displayed: “Members of the 
Teamsters Local 901 on strike for recognition”; “We 
represent the majority of the workers of the GCI.” 

At all times since the commencement of the strike the 
identity of Lummus employees has been known to the 


agents of the Respondent Independiente and Respondent 
Teamsters engaged in the strike and picketing. At all times 
the Lummus employees entering or attempting to enter 
Gonzalez Chemical premises have worn bright green safety 
helmets whereas the employees of Gonzalez have worn 
white safety helmets, 

These are the facts on which decision must rest.* 


B. Conciusions 


This is a case of first impression and the clear issue of 
law presented has been ably briefed by counsel for the 
Respondent Teamsters and by the General Counsel. As 


* The cooperation and good faith exhibited by counsel for all the parties 
to this proceeding in agreeing to a stipulation of facts is to be commended. 
The government has been spared, through the efforts of counsel, a long 
and arduous hearing. 
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Respondent’s brief states, the proposition which the 
General Counsel urges is the converse of Moore Dry Dock,‘ 
i. e., that where a secondary employer is doing business on 
the premises of a primary employer picketing of the 
primary employer must yield to the rights of the secondary 
employer to be free from such picketing and must meet 
the limitations imposed in Moore Dry Dock. Such a theory 
has already been accepted by Member Fanning, if I cor- 
rectly understand his opinion, in his separate concurrence 
in General Electric. That case differs from the instant 
case only that in General Electric the primary employer 
had established a separate gate for the use of construction 
employees of independent contractors performing services 
for General Electric at its Louisville plant. (Ironically, 
the separate gate was established by General Electric to 
protect its own employees from picketing resulting from 
jurisdictional disputes among the unions representing the 
contractors’ employees. It had not been foreseen by 
General Electric that its contractors would share a corol- 
lary convenience when General Electric was struck.) 


In General Electric Trial Examiner Hunt found that 
primary picketing of all the gates to the premises of the 
primary employer, including the gate reserved for the 
contractors’ employees only, did not violate Section 8(b) 
(4)(A) of the Act. In so doing the Trial Examiner made 
an exhaustive review and a penetrating analysis of the 
history 8(b)(4)(A) and from the cases and the record of 
statutory construction then existing he reached the almost 
inevitable conclusion that picketing of a primary employer 
at his own premises which included inducement of em- 
ployees of other employers not to cross the picket line 
was not unlawful. In reversing the Trial Examiner the 


“Moore Dry Dock Company, 92 NLRB 947. 
5 Local 761, IUE (General Electric Company), 123 NLRB No. 180. 
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Board disposed of his conclusions with the following 

language: 
The Trial Examiner found no violation because he 
was of the opinion that picketing at gate 3-A was 
“traditional” picketing protected by the Act. We dis- 
agree. 

The majority then provided its rationale for reversal, citing 

Associated General Contractors * but neither reversing nor 

distinguishing the cases cited by the Trial Examiner. It 

said: 
We find from the foregoing that only independent con- 
tractors were permitted to use gate 3-A, and that the 
Respondent was aware of this fact. We find also that 
the Respondent’s object in picketing at gate 3-A was 
to enmesh these employees of these neutral employers 
in its dispute with the Company. Such purpose is 
shown not only by picketing at gate 3-A but also by 
oral appeals to the employees of neutrals not to cross 
the picket line. 
Accordingly, in view of the foregoing, and upon the 
record as a whole, we find that the Respondent violated 
Section 8(b)(4)(A) of the Act by inducing and en- 
couraging the employees of independent contractors 
to engage in a concerted refusal to work with an object 
of forcing independent contractors to cease doing 
business with the Company. 

Turning to the Associated Contractors case for guidance 
to this terse expression of reasoning it is found that As- 
sociated Contractors presented a different factual situation 
from that in General Electric. In Associated Contractors 
Sandia Corporation performed services at the Sandia Base 
pursuant to a contract with the Atomic Energy Commis- 
sion. Some 12 other independent contractors also per- 
formed services for AEC at the base. During a strike 


6 Associated General Contractors of America, 120 NLRB 400, enfd. 
43 LRRM 2461 (C. A., D. C.). 
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called against Sandia Corporation by the respondent labor 
organizations representing its employees these Respond- 
ents picketed not only at the gates used by Sandia em- 
ployees but extended the picketing to the gates maintained 
by AKC for the exclusive use by the 12 independent con- 
tractors. Sandia Base was not, therefore, the primary situs 
of Sandia Corporation. It shared that situs with the other 
contractors of AEC and AEC was the primary occupant 
and user of the premises. Associated Contractors was, 
then, a common situs situation clearly distinguishable from 
General Electric as the Intermediate Reports in the two 
cases make clear. 


I find little clue to the thinking of the Board in its curt 
and cursory reversal of the Trial Examiner in General 
Electric. I assume that the majority would not adopt the 
reasoning of Member Fanning and apply the Moore Dry 
Dock standards to picketing at primary premises. I can 
only assume that this was an ad hoc decision confined to 
the facts of the case. So construed it holds that a primary 
employer may by appropriate and restrictive designation 
of entrances confine primary picketing at his own election. 
Such is not the case here for Gonzalez Chemical maintained 
only a single gate used by its own employees and the 
employees of secondary employers. If picketing of the 
struck employer at his own premises may not include oral 
appeals to employees of other employees not to cross the 
picket line and not to assist in breaking the strike then the 
cases cited by the Trial Examiner in General Electric 
should be expressly reversed. I see nothing to be gained 
by reviewing those cases again at length. 


Turning attention to the persuasive but not convincing 
argument presented by the General Counsel, I find the 
cases cited inapposite or distinguishable. Facing squarely 
to the decision of the Supreme Court in International Rice 
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Milling” the General Counsel makes the point that there 
the oral appeals by pickets were addressed to individual 
and not concerted action on the part of secondary em- 
ployees. I agree that the Supreme Court so found. I do | 
not agree with the General Counsel, however, in his con- | 
tention that in the instant case the stipulated record dis- 
closes that the oral appeals and picketing induced the 
employees to engage in any concerted refusal to work. 
There is nothing in this record to show that such appeals 
were not addressed to individuals who approached the 
picket line and no more. I find nothing to establish that 
any appeal was made to the Lummus employees as a group 
to strike Lummus or that any appeal was made to the labor 
organization which represented the Lummus employees to 
call a strike or join in the strike. I am not, therefore, 
persuaded that the action here constituted any greater 
appeal for concerted action than that taken in Rice Milling. 
I agree with Ryan Construction* where the Board held 
that the usual appeals of a primary picket line may be made 
to 1 or 100 employees and still be protected. Reaching 
that conclusion I am, of course, bound by the Rice Milling 
decision. 

The Crystal Palace® case cited by the General Counsel 
presents a different situation. In Crystal Palace the 
primary employer owned premises which he leased in part 
to neutral employers, retaining a portion for his own use. 
The neutral employers were not involved in his labor 
dispute nor did they, except for the leasing, do business 
with him. The entire property was shared by employers 
operating independently of each other. In holding that the 
Respondent was not entitled to picket the entire market 
merely because title rested in the primary employer the 


™N. L. R. B. v. International Rice Milling Co., 341 U. S. 655. 
8 Ryan Construction Corporation, 85 NLRB 417. 
* Crystal Palace Market, 116 NLRB 856. 
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Board was merely applying the general common situs doc- 
trine. Had Lummus been a lessee of Gonzalez operating a 
business independent of Gonzalez, then Crystal Palace 
would control. But Lummus was not a lessee and its only 
business on the Gonzalez property was to perform services 
for Gonzalez. Nor was this a situation where a group of 
independent contractors are performing construction work 
at a situs which is free from the labor dispute. In such 
cases the Board has always held that the picketing of one 
of the contractors must be confined to that contractor, either 
‘at his primary place of business or in accord with the 
limitations Moore Dry Dock.° This case, however, is on 
all fours with Ryan, supra, and I do not agree that a 
majority of the Board overruled Ryan, even to the extent 
it was inconsistent, in Crystal Palace. Member Bean cites 
Ryan with approval in Crystal Palace and the two dissent- 
ing members rely on Ryan and Crump.” 

United Brick and Clay Workers of America v. Deena 
Artware, Inc., 198 F. 2d 637, is cited by the General Counsel. 
But the allegation of unlawful conduct in that case was 
directed to picketing of premises owned by the employer 
but not involved in the strike. At these premises a new 
plant was under construction for Deena and the issue 
presented was whether or not the extension of the picketing 
to the new construction was in violation of Section 8(b) 
(4)(A). The court recognized the distinction between the 
picketing at the new plant and traditional primary picket- 
ing, stating, page 642; 


If the picketing around the area of construction in 
the present case was by the Appellants and was for 
the purpose of forcing the general contractors to cease 


10 The Board’s view with respect to construction site picketing has been 
upheld by the Supreme Court. NV. L. R. B. v. Denver Building and Con- 
struction Trades Council, 341 U. S. 675. 

11 Crump Incorporated, 112 NLRB 311. 


33 


doing business with Deena, and accomplished that re- 
sult, it was unlawful under §303(a)(1) of the Act. If 
it was not by the Appellants or was not for that pur- 
pose, but was in substance merely a picketing of the 
place of busimess of the primary pmnleuen it was not 
unlawful. (Emphasis supplied.) 

Lummus was engaged in its construction on the struck 

premises. 

Professional and Business Men’s Life Insurance, 108 
NLRB 363, related to a construction site and the usual 
picketing directed to the employees of neutral contractors 
and subcontractors. The picketing there did not, as it does 
here, involve a dispute between the employees of a plant 
and their right peaceably to picket the struck plant without 
restriction. The Columbia-Southern Chemical Corpora- 
tion? and Pittsburgh Plate Glass Co.,* cases cited apply 
again to picketing at construction projects involving 
several independent contractors and the common situs 
doctrine. 

Implicit if not explicit in the General Counsel’s argument 
is the prediction that the Board will rule that primary 
picketing and oral appeals must be restricted, even at the 
primary situs, to employees of the struck employer. The 
effect of such a holding on the right to picket, the right 
to publicize disputes and the right to ask for traditional 
observance of the picket line by other unions and their in- 
dividual members and by the employees of other employers 
will be more than substantial. It will emasculate, to a 
significant extent, the vigor of the picket line. It may well 
be, as Mr. Justice Douglas said of the Supreme Court in 
the Vogt case,“ that the Board is about to make the full 
eycle and that settlement of strikes by injunction will again 

12110 NLRB 206. 


23110 NLRB 455. 
14 Int’ Bro. of Teamsters, Local 695, AFL. et al. v. Vogt, Inc., 354 


U. S. 284. 
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prevail, the Norris-LaGuardia Act notwithstanding.” If 
the General Counsel is correct in his contentions herein 
then all picketing may be enjoined which is not addressed 
and confined solely to the employees of the struck employer. 
In such case the primary duty of the pickets may be to 
provide an escort service for the employees of other em- 
ployers since anything which falls short of open invitation 
to enter the struck premises could well be construed as an 
appeal not to enter. Perhaps a political climate has been 
reached where the right of employees to strike is subjugated 
to the privilege of the employer to be free from incon- 
venience resulting from labor disputes. If so, the rights 
of employees are clearly in peril and those labor organiza- 
tions which seek to represent them at the bargaining table 
may have no weapon stronger than supplication and no 
ultimate recourse but surrender. 


Section 137° has not been repealed, however, and I find 
that the right of pickets and strikers to direct oral appeals 
to employees of other employers not to cross a primary 
picket line is protected by that section, by the decision of 
the Supreme Court in International Rice Milling, supra, 
and by the decisions of the Board in Ryan Construction and 
Crump, Incorporated, supra. 


In view of the findings made herein I do not deem it 
necessary to determine whether or not the status of the 
Teamsters as the successor to the Independiente entitled 
it to all the certification rights of its predecessor and so 


15.47 Stat. 70, 29 U. S.C. § 101. 

16 That Section, which might be worth repeating, reads: 
Nothing in this Act, except as specifically provided herein, shall 
be construed so as either to interfere with or impede or diminish 
in any way the right to strike, or affect the limitations or qualifica- 
cations on that right. : 
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made lawful its picketing for the admitted objective of 
recognition.” 

Coneluding, this is a case in which the General Counsel 
requests that a significant step be taken by the Board 
toward further impairing the right to strike. It is hardly 
in the province of a Trial Examiner to take such a step 
particularly where, as here, the controlling cases and the 
better reasoning appear to be adverse to the General 
Counsel’s position. The Trial Examiner is bound by the 
current law, at least to the extent he understands it, and is 
not free to engage in statutory construction anticipatory 
in nature. It may be that the position urged by the General 
Counsel will be adopted by the Board but a Trial Examiner, 
while compelled to join the bandwagon,” is not obliged 
to lead it. 


RECOMMENDATION 


It is recommended that the complaint herein be dismissed 
in its entirety. 

Dated at Washington, D. C., this 19th day of November 
1959. 


Joun F. Fonxe 
Trial Examiner 


17 The stipulation of facts herein seems to preclude any finding that 
the Teamsters was not the de jure and de facto successor to the Inde- 
pendiente. The Independiente by formal action and unanimous vote 
became affiliated with the Teamsters. The legality of its action is not in 
dispute. The Independiente no longer has identity nor is it engaged in 
any activity. The disaffiliation was not of the so-called schism type and 
the change is solely one of description and affiliation. No question exists 
concerning the continuing and current representative status of the Team- 
sters. (See W. H. Nicholson and Company, 119 NLRB 1412; Dalmo Victor 
Company of Tertron, Inc., 119 NLRB 737.) 

18 Insurance Agents’ International’ Union, AFL-CIO ( The Prudential 
Insurance Company of America), 119 NLRB 768, 772. 
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BRIEF FOR THE PETITIONER IN NO. 16,030 


Jurisdictional Statement 


This is a petition by Petitioner, Teamsters, Chauffeurs, 
Warehousemen and Helpers, Local 901, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (hereinafter called “the Union”), seek- 
ing to review and set aside a portion of the Decision and 
Order of the National Labor Relations Board (hereinafter 
called “the Board”), issued against the Union on August 
26, 1960, pursuant to Section 10 (c) of the Labor-Manage- 
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ment Relations Act of 1947, as amended, 61 Stat. 136, 29 
U.S.C Sec. 151, et seq. (hereinafter called ‘the Act’’). 
The Order herein being appealed from prohibits the Union 
from requesting or inducing, by display of picket signs 
or otherwise, the employees of the Lummus Company, a 
constructor, to respect the Union’s picket line established 
at the single gate of the Gonzalez Chemical Industries, 
Inc. (hereinafter called ““Gonzalez’’) plant at Ponce, 
Puerto Rico, with which company the Union is engaged in 
a lawful primary dispute and which gate is used by both 
the Gonzalez employees and the Lummus employees who 
are engaged in construction work at the Gonzalez premises. 

The Board filed its Answer and Cross Application for 
Enforcement against Petitioner and also its Petition for 
Enforcement of a similar Order directed against the Union 
de Trabajadores da la Gonzalez Chemical Industries, Inc. 
(Independiente), (hereinafter called ‘‘the Independent’’), 
a predecessor to the Petitioner herein which is now defunct. 

The jurisdiction of this action is based upon Section 10 
(f) of the Act. 

I 


Statement of the Case 
1. Statement of the Facts Involved. 


The facts are as found by the Board in its Decision (J.A. 
4), and by the Trial Examiner in his Intermediate Report 
(J.A. 23). In substance, these facts, in respect to which 
there is no dispute, are as follows (J.A. 25-27; 36): 

The Union de Trabajadores da la Gonzalez Chemical In- 
dustries, Inc. (Independiente), was an independent union 
representing the employees of the Gonzalez Chemical In- 
dustries, Inc. of Ponce, Puerto Rico, the employer, a corpo- 
ration engaged in manufacturing chemical products. Fol- 
lowing a National Labor Relations Board certification, the 
Independent Union entered into a collective agreement with 
the company which expired on August 31, 1959. Shortly 


3 


prior thereto, and while it was engaged in negotiations for 
renewal of the agreement, the Independent affiliated with 
the Petitioner Union. The employer refused to recognize 
the Union or to settle various grievances then pending, and 
the Union continued with the strike which had been origi- 
nally called by the Independent in its attempt to obtain a 
new contract.’ Pursuant to such strike, the Union engaged 
in certain picketing activities. Such activities consisted of 
picketing back and forth in front of the single gate which 
afforded the only entrance to the employer’s premises, and 
inducing by such picketing, as well as by oral persuasion 
and requests, all persons entering such premises to respect 
the picket line and support the Union in its strike against 
Gonzalez. 

Among the persons so induced were various employees 
of the Lummus Company of Puerto Rico hereinafter called 
“Lummus”), a wholly-owned subsidiary of Lummus Con- 
struction Company of New York City. That construction 
company had been engaged since February 1959 in per- 
forming certain construction work for Gonzalez Chemical 
at its plant in Ponce—construction work which it was 
contemplated would cease somewhere around October 15, 
1959. Lummus had no office in Puerto Rico other than 
a temporary office maintained on the Gonzalez premises 
where it was making the addition to the Gonzalez plant. 
The Lummus employees, who were identifiable through 
their wearing of green helmets, used the same entrance 
gate as the Gonzalez employees, who wore white helmets; 
the Lummus employees were generally known to be such 
by the pickets who, nevertheless, sought to enlist their 
support as they approached the picket line and entrance 
gate on their way to work on the Gonzalez premises. 

The pickets carried picket signs which read as follows: 


1 Subsequently, after the events in this case, the Union won an 
election conducted by the Board and was certified as the exclusive 
representative of the Gonzalez’ employees. 
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On August 26 through September 2: ‘‘We demand jus- 
tice, Local 901”; “We represent the majority of the em- 
ployees of Gonzalez Chemical Industries, we demand elec- 
tions, Local 901 Teamsters.” These signs were removed, 
and from September 3 through September 5, the following 
signs were displayed: “This company unjust to organized 
labor, Teamsters Local 901:” “On strike Teamsters Local 
901”. On September 5, the following sign was added: “This 
company refuses to recognize and negotiate with the Team- 
sters”. On September 16, the following sign was also added: 
“Members of the Teamsters on strike for recognition, Lo- 
cal 901”. On September 17, the above described signs were 
removed and the following sign appeared and was dis- 
played until September 23: “Members of the Teamsters on 
strike against Gonzalez Chemical, Local 901”. This sign 
was removed on September 23 and since that date the fol- 
lowing signs have been displayed: “Members of the Team- 
sters Local 901 on strike for recognition’’; ‘‘We represent 
the majority of the workers of GCI.’’ 

The picketing and the oral inducements resulted in em- 
ployees of both Gonzalez and Lummus refusing to cross the 
picket line. The Union had no dispute with Lummus as 
such nor had it at any time made any demands upon 
Lummus. Lummus employees were represented by another 
Union (the Packinghouse Workers) with which the Team- 
sters had and attempted no contact. 


I 


Proceedings Before the National Labor Relations Board 


Thereafter on the basis of charges filed against the Un- 
ion and the Independent by the Gonzalez Company, the 
General Counsel of the Board issued a Complaint against 
the Union and the Independent alleging violations of Sec- 
tion 8 (b) (4) (A) and (B) of the Act by virtue of the 
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above activities. A hearing was thereafter conducted by 
Trial Examiner John F. Funke. On November 19, 1959, 
upon the basis of a stipulated record, he issued his Inter- 
mediate Report (J.A. 23) in which he found that the Union 
had not violated the Act in any way and in which he recom- 
mended dismissal of the Complaint in its entirety. In so 
recommending, the Trial Examiner found that the Union’s 
appeals to the Lummus employees to respect its picket line 
amounted to no more than the traditional picket line ap- 
peals made at the premises of a primary employer with 
whom the Union was engaged in a lawful labor dispute 
to employees of third party employers as such employees 
approached the picket line, and, as such, were protected 
rather than proscribed under the Act. 


Thereafter, on August 26, 1960, the majority of the Board, 
consisting of Chairman Leedom and Members Rodgers and 
Jenkins entered their Decision and Order in the Case (J.A. 
4, 11) reversing the Trial Examiner and finding that as a 
matter of law the Union had committed violations of Sec- 
tion 8 (b) (4) (A) and (B) of the Act by its inducement 
of the Lummus employees. In so holding, the Board rea- 
soned that, because of the “relatively extended period of 
time” that the Lummus Company was doing construction 
work at the Gonzalez plant for Gonzalez, and because of 
the fact that the green-helmeted Lummus employees could 
be identified by the Union’s pickets, and because of the 
fact that Lummus maintained an “office” in the plant where 
the construction work was in progress, the Gonzalez prem- 
ises became a common situs so that the Moore Drydock 
doctrine became applicable, notwithstanding the fact that 
there was but one entrance to the Gonzalez premises used 
by both Gonzalez and Lummus employees. The Moore 
Drydock doctrine was violated when the pickets orally in- 
duced the Lummus employees to respect the picket line. 
The Board ordered the Union and the Independent to re- 
frain from any similar inducements of Lummus employees 
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or the employees of any other employer where the object 
was to require Lummus to cease doing business with Gon- 
zalez or to require Gonzalez to bargain with the Union. 


Board members Fanning and Bean dissented from the 
Board conclusion that the Union or the Independent had 
violated the Act in any way, reasoning that Moore Drydock 
principles were not applicable, and the picketing and oral 
inducements constituted merely the usual appeals tradi- 
tionally made by a striking union at the site of a primary 
dispute to employees of neutrals as they approached the 
picket line to make deliveries to or perform work for the 
primary employer at or on his premises. The Board’s De- 
cision, said the dissenting members, ignored all of the Con- 
gressional declarations and prior Board and court decisions 
holding similar primary picketing activities protected under 
Section 13 of the Act. In these decisions it had been con- 
sistently held that unions may intentionally inflict economic 
harm on neutral employers by picket line appeals so long 
as the harm is merely incidental to traditionally lawful 
primary strike conducted at the place where the primary 
employer does his business. 

Thereafter the Union filed its Petition to Review and the 
Board its Answer and Cross Application for Enforcement, 
and on November 21, 1960, the Board filed a separate Peti- 
tion for Enforcement of its Order against the Independent, 
all of which Petitions this Court has consolidated for pur- 
poses of hearing. 


STATEMENT OF POINTS 


The Board erred in concluding that the Union’s 
picket line and oral inducements of Lummus em- 
ployees constituted a violation of Sections 8(b) (4) 
(A) and (B) of the Act and in directing the Union 
to cease and desist from any further such induce- 
ments. 
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SUMMARY OF ARGUMENT 


I 

The Union’s picketing activities which the Board has 
proscribed in this case are activities which unions have 
customarily engaged in since the beginning of the trade 
union movement. Traditionally, when, as here, a union 
has engaged in a strike against an employer who owns and 
operates a manufacturing plant, it establishes a picket 
line at the entrance of the plant, and the pickets, orally and 
by the carrying of signs, entreat all who enter the plant 
there to perform services for the struck employer to respect 
the picket line as a means of aiding the union’s cause. Such 
activities have heretofore been upheld as protected under 
Sections 7 and 13 of the Act by the Board (Od Workers 
International Union (Pure Oi Co.), 84 NLRB 315 (1949) ; 
Ryan Conetruction Company, 85 NLRB 417 (1949) ; Broth- 
erhood of Painters, 110 NLRB 455 (1954); and by the 
courts (N.L.R.B. v. International Rice Milling, 341 U.S. 
665; Seafarers International Union v. N.L.R.B., 105 App. 
D. C. 276, 265 F. 2d 585 (January, 1959) ; Local 618, Auto- 
motive Employees Union v. N.U.R.B., 249 F. 2d 332 (C.A. 
8) (1957) ). 

Up until the present case, it has made no difference to 
the Board or the courts that the neutral employee who was 
induced to respect the picket line happened to be a delivery- 
man, repairman, maintenance worker or construction 
worker, nor has it made any difference that the neutral 
employees, as is almost always true in respect to delivery- 
men, can be easily identified as outside employees by the 
pickets; the fact that they were brought to the struck em- 
ployer’s by that employer to perform work or services for 
him was sufficient to make a distinction between pressures 
which occur when the struck employer’s premises are pick- 
eted and the neutral is indirectly involved and the pres- 
sures which occur when a neutral employer’s own premises 
are picketed. The fact that an obvious or even an inevita- 
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ble effect of picketing at a primary plant was to cause work 
stoppages of neutral employees so that it reasonably could 
have been inferred that an object of the picketing was to 
induce such stoppages as a means of disrupting business 
relationships likewise made no difference. The underlying 
rationale of the above cited Board and court decisions is 
that Section 8 (b) (4) cannot be read or applied literally, 
for to do so would require the Board to proscribe all pri- 
mary strikes and picketing for all can be said to bring about 
the object proscribed by that Section. Accordingly, the 
Board and the courts have drawn the line only when pick- 
eting was carried on at the regular or permanent place of 
business of a neutral employer. 


I. 


In drawing such line, the Board has established special 
rules governing the so-called common situs situation where 
the primary employer as well as various neutral employers 


all regularly occupy the same place of business. These 
rules were announced in the Moore Drydock case ( Moore 
Drydock Company, 92 NLRB 547), but the doctrine of 
that case is not applicable here where the neutral had come 
to the primary employer’s place of business for a tempo- 
rary even though extended period to perform work for 
him and where the neutral as well as the primary em- 
ployees used the same entrance. The Board here relies 
heavily on its decision in the General Electric case (Local 
761, International Union of Electrical Workers (General 
Electric Company), 123 NLRB 1547 (1959) and this Court’s 
somewhat hesitant affirmance of that decision in Electrical 
Workers v. N.L.R.B., —— App. D. C. —, 278 F. 2d 282. 
Whether those decisions are correct will shortly be deter- 
' mined by the United States Supreme Court which has 
granted certiorari in the case, but in any event that case, 
where a separate permanent gate had been set up for the 
exclusive use of construction workers, is readily distin- 
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guishable from the situation in the present case where 
Gonzalez and the Lummus employees used the same single 
entrance, and it is submitted that the principles announced 
by this Court in the Seafarers case, supra, and reaffirmed in 
the General Electric case are controlling. 


Tit. 

While the activities in this case which the Board has 
found to constitute unfair labor practices occurred prior 
to the passage of the Labor Management Reporting and 
Disclosure Act of 1959, enforcement of the Board Order 
must necessarily look to the future. For that reason, this 
Court is obliged to take into account the amendment to 
Section 8 (b) (4) which Congress enacted in 1959 under 
which Congress expressly provided that ‘‘nothing con- 
tained in this clause (B) shall be construed to make unlaw- 
ful, where not otherwise unlawful, any primary strike 
or primary picketing.’’ Since it is clear that at the time 
Congress enacted this proviso the picketing activities now 


found by the Board to be illegal were not only not pro- 
scribed but were protected under the Act, it is submitted 
that the proviso is controlling, and the inducements by the 
Gonzalez pickets of the Lummus construction workers must 
be held to find sanction under the law. 


ARGUMENT 
I. The Union’s Appeals to Lummus Employees to Re- 
spect the Picket Line Are Protected Not Proscribed 
Under the Act. 
A. Background. 


This case goes to trade union fundamentals. The Board’s 
holding and the proscriptions it is here seeking to enforce 
strike at picket line activity—inducement of all who ap- 
proach a struck plant not to enter it to make deliveries to 
or perform repair or other construction work for the struck 
employer—which unions have engaged in since there has 
been a trade union movement. Such inducements until this 
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case, as we will see, consistently have found protection in the 
law, most recently and quite specifically in a decision of 
this cirenit and of the Eighth Circuit Court of Appeals. 

This case arose before the 1959 Landrum-Griffin Amend- 
ments to the Taft-Hartley Act, but the applicable principles 
of law are the same; indeed, the Union’s position has been 
strengthened and affirmed by the specific amendment to 
the secondary boycott provisions of the Act (Section 8 (b) 
(4)) which expressly gives protection to “primary strikes 
and primary picketing.” The effect of this amendment will 
be discussed in a later portion of the Brief. 

Since the early days of the labor movement, it has been 
the traditional practice of labor unions engaged in a legiti- 
mate strike against an employer at that employer’s prem- 
ises to establish a picket line at the entrance to the plant 
and to seek to induce by such picketing and by oral en- 
treaty all fellow workers approaching the premises to re- 
frain from crossing the picket line to make deliveries or 
pickups, to do maintenance, repair or construction work, 
or otherwise to do work for that primary employer at his 
plant. The individuals thus entreatied have customarily 
included such employees of third party neutral employers 
as deliverymen, maintenance or repair men and construc- 
tion workers. In making such entreaties, it can readily be 
inferred that the purpose of the pickets is to induce these 
third party neutrals to cease doing business with the pri- 
mary employer at his plant as a means of bringing economic 
pressure upon the primary employer for the ultimate pur- 
pose of winning their strike. 

Before this case it has made no difference to the Board or 
the courts what particular class or type of third party em- 
ployees were asked to respect the picket line, be they de- 
liverymen, or construction workers, nor did it make any 
difference whether they were identifiable or for what length 
of time these outside employees were at work in the plant as 
long as their work at the plant was not permanent, or as long 
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as their employer had no permanent place of business, as 
for instance a lessee, at the plant, and as long as the plant 
was one wholly-owned and operated by the struck employer. 
While, as we will see, the Board has in recent cases at- 
tempted to make distinctions in respect to whether a sep- 
arate entrance had been set aside for outside workers, this 
is the first case in which the Board has attempted to pro- 
hibit these customary picket line entreaties where they 
were made at the one and only entrance to the struck plant 
which entrance was used by both the non-striking em- 
ployees and the outside employees. 

In all primary strike situations, from the beginning of 
trade union history to the present time, the plant or prem- 
ises of the struck employer, particularly where as here that 
premise is the sole place of business of and is wholly-owned 
and controlled by the struck employer, becomes the locus 
of the dipute between the contending parties and consti- 
tutes their economic battleground. It is at that situs that 
the union party to the dispute has traditionally sought, 
through the establishment of the picket line, the passing 
of handbills, and by oral inducements, to obtain the support 
of all fellow workers entering or working on the premises 
as a means of bringing pressure upon the struck employer. 
To the extent that deliverymen or other outside workers 
are brought to the struck plant by the struck employer, 
they voluntarily enter into that economic battleground and 
must expect that their normal work routines will be affected 
in one way or another. Such activity, peacefully conducted, 
has never been considered wrong in any legal sense by the 
courts or in any moral sense by the economists and this 
even though such activities usually, or inevitably, have the 
effect of causing other employees of third party employers 
to cease performing work and thus cause disruptions of 
business relationships. 

B. Board and Court Decisions Have Heretofore Upheld 
the Inducements in this Case. 

The foregoing picket line inducements have specifically 
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been held by the Board and by all courts which have con- 
sidered the question not to constitute violation of Section 
8 (b) (4) (A) or (B), but rather to be protected under 
Sections 7 and 13 of the Act.2 The Board and the courts 
have so found even though an obvious object of the induce- 
ments was to cause third parties to cease doing business 
with a struck employer and even though the inducements 
have caused economic harm to third party employers and 
have operated to bring economic pressure upon the struck 
employer. The Board and the courts have heretofore made 
no distinction between inducements directed to construction 
workers or inducements directed to deliverymen, even 
though the construction workers constituted the bulk or even 
all of the workers employed on the struck primary premises 
and even though the construction work was to be carried 
on for an extended period of time. The reason why the 
Board and the courts have so held was that a contrary 
holding, under which the provisions of Section 8 (b) (4) 
prohibiting inducements to stop doing business would be 


applied literally, would require the Board to outlaw all 
primary strikes and picketing because both have as an 
obvious and even intended object the inducing of third 
party neutrals to cease doing business with the struck em- 
ployer at his plant. The courts have found that the legis- 
lative history of the secondary boycott proscriptions in the 


? Section 7 reads as follows: ‘‘Employees shall have the right to 
self-organization, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purpose of col- 
lective bargaining or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such activities except 
to the extent that such right may be affected by an agreement 
requiring membership in a labor organization as a condition of 
employment as authorized in section 8(a) (3).” 

Section 13 reads as follows: ‘‘Nothing in this Act, except as 
specifically provided for herein, shall be construed so as either 
to interfere with or impede or diminish in any way the right to 
strike, or to affect the limitations or qualifications on that right.” 
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Act made 1t clear that the ‘“‘evil’? of secondary boycotting 
that Congress was attempting to meet was the practice of 
unions to extend their dispute beyond the premises of the 
struck employer to the premises of another and neutral em- 
ployer. This history further reveals that, while meeting this 
evil with the provisions of Section 8 (b) (4), Congress at the 
same time intended to protect traditional primary strike and 
primary picket activities ; indeed, Section 13 expresses such 
intention in very certain terms, and in the 1959 amendments 
to the Act, Congress specifically protected primary strikes 
and primary picketing under the new proviso to Section 8 
(b) (4). 

There are many Board and court decisions which fully 
support the foregoing propositions. We refrain from dis- 
cussing or quoting from such landmark Board decisions as 
Pure Oil Company, 84 NLRB 315 (1949) ; Brotherhood of 
Painters, 110 NLRB 455 (1954); and Ryan Construction 
Company, 85 NLRB 417 (1949); and such landmark court 
decisions as N.L.R.B. v. International Rice Milling, 341 
U.S. 665; International Brotherhood of Electrical Workers, 
Local 501, AFL v. N.L.R.B., 341 U.S. 694; Local 74, United 
Brotherhood of Carpenters, etc. v. N.L.B.B., 341 U.S. 707; 
N.L.R.B. v. Denver Building and Construction Trades 
Council, 341 U.S. 675; Di Giorgio Fruit Corp. v. N.L.R.B., 
89 App. D.C. 155, 191 F. 2d 642 (1951) ; N.L.R.B. v. Serv- 
ice Trades Chauffeurs, 191 F. 2d 65; and Printing Spe- 
cialties Union v. LeBaron, 171 F. 2d 331. These cases have 
many times been cited and quoted from in the many sec- 
ondary boycott cases that have been brought before this 
Court and are fully discussed in the two comparatively 
recent decisions which we believe are determinative of the 
issues in this case. These decisions are: Local 618, Automo- 
tive Employees Union v. N.L.R.B. 249 F. 2d 332 (C.A. 8, 
1960) and Seafarers International Union v. N.L.R.B., 105 
App. D.C. 276, 265 F. 2d 585 (January, 1959). 

In the Local 618 case, the union had become involved 
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in a strike against an employer which operated a group of 
gasoline filling stations in St.Louis (Site Oil Company). 
The union picketed all the stations. When one of the sta- 
tions. was closed down because of construction work at 
the station (by constructor Drury), the union nevertheless 
continued its picketing at that station. It did so even though 
none of the gasoline company’s employees were at work 
there and only the third party construction employees were 
present’ and for an extended period. From the fact that 
the union had continued its picketing at the station when 
it was shut down and when it knew that the only employees 
the picketing could reach were the neutral construction 
employees, the Board concluded that the picketing was 
with an object of inducing such construction employees to 
cease work. There, as in the present case, the pickets were 
aware of the identity of the construction employees and 
were aware that the appeals or inducements were not being 
directed to employees of the primary employer. In re- 
versing the Board and in finding that this conception of 


lawful picketing was not applicable when the picketing was 
carried on at a place of business of the primary employer 
pursuant to a lawful primary strike, the Eighth Ciricut 
stated as follows: 


“The Board states: 


‘To prove a violation of Section 8(b)(4)(A) of the 
Act, the General Counsel need only prove that an object 
of the picketing activity was to compel the neutral 
Drury Company to cease doing business with the struck 
employer, Site. Contrary to the Trial Examiner, we 
find that this minimum requirement has been fully 
established by the facts.’ 


“The ‘an object’ test, applied here by the Board, is 
recognized as a. proper test in cases where the picket- 
ing involved was not lawful primary picketing. Nation- 
al Labor Relations Board v. Denver Building & Con- 
struction Trades Council et al., 341 U.S. 675, 689 ; Inter- 
national Brotherhood of Electrical Workers et al., v 
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National Labor Relations Board, 341 U.S. 694, 700. 
The Court holds that it is not necessary to find that the 
sole object of the strike was that of inducing a neutral 
employer to cease doing business with another person. 
However, in the cases just cited, there was no lawful 
primary strike involved against the owner of the struck 
premises. 


The Court then discussed and cited from Rice Milling, 
Pure Oil, Ryan, and Moore Dry Dock. It then went on to 
state as follows: 


‘<The common situs cases have some bearing upon the 
balancing of the primary right to strike against the 
prohibition of secondary boycotts, but do not bear as 
directly upon our present problem as the primary situs 
cases heretofore discussed. 


‘<We emphasize that in our present case the strike was 
at the business situs of the struck employer. The 
legality of the strike and picketing at all stations prior 
to August 8, 1955, is conceded, and the legality of the 
strike and picketing at the stations other than Man- 
chester subsequent to August 8, 1955, is not questioned. 
It is difficult for us to find evidentiary support for the 
Board’s determination that the picketing, which was 
part of a legal primary strike against Site at its place 
of business before August 8, became an unfair labor 
practice at the Manchester station after August 8. The 
March picketing at the Manchester station had the 
same effect upon Drury’s employees as the picketing 
now complained of, but no unfair labor practice is as- 
serted as to such picketing. 


“cWe do not believe that the picketing here differed 
materially from that prevailing in the Rice Milling 
Company case. However, for the purposes of this case, 
we shall assume, without so deciding, that the picket- 
ing induced concerted action on the part of the neutral 
employees. 
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“The Board took the position that, in order to establish 
the unfair labor practice urged, it was necessary for 
the General Counsel to prove only that an object of 
the picketing was to compel Drury to cease doing busi- 
ness with the struck employer. Upon the basis of the 
authorities heretofore cited considering the fact that 
the strike was a continuing one at the situs of the 
primary employer, we do not believe that the Board 
adopted the proper standard. We believe that under 
the circumstances existing here it would be necessary 
to establish that the picketing had no legitimate pur- 
pose in connection with the primary strike. Evidentiary 
support for such a conclusion is lacking. The Board 
overlooks the fact that peaceful picketing has been in 
progress for several years before the construction proj- 
ect involving Drury came into existence. It is apparent 
that the picketing since Drury started work has been 
the same as it was prior thereto. Obviously, the pri- 
mary purpose of the picketing continued to be the 
obtaining of collective bargaining rights from the pri- 
mary employer. 


‘‘The Board asserts that the strike has not been suc- 
cessful in hiring others to run the stations and the 
pickets did not frighten them. The scope of a strike 
is much broader than discouraging replacement em- 
ployees. Among other things, a strike may properly 
publicize the union’s difficulty with the employer. In 
Milk Wagon Drivers Union of Chicago, etc. v. Meadow- 
moor Dairies, Inc., 312 U.S. 287, 293, the Court, states, 
‘Peaceful picketing is the workingman’s means of com- 
munication.’ In United Mine Workers of America et 
al., v. Arkansas Oak Flooring Co., 351 U.S. 62, the 
Court states (p. 75): 


«* * * there is no reason why the employees, and their 
union under their authorization, may not, under §13, 
strike, and, under §7, peacefully picket the premises 
of their employer to induce it thus to recognize their 
chosen representative. * * *” 


‘*We believe that the duration of the picketing in sup- 
port of a lawful strike is a matter the union is entitled 
to decide. There is no legal time limit on strikes. We 
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find no substantial support in the record for the 
Board’s conclusion that the picketing was not a lawful 
incident in the continuing strike against the employer. 


oeen # 


‘¢We believe that under the circumstances here exist- 
ing, where lawful picketing in support of a valid pri- 
mary strike is in progress against the primary em- 
ployer at the employer’s premises, the ‘an object’ test 
applied by the Board is too narrow, and that there 
should be evidentiary support for a conclusion that 
the primary picketing serves no lawful purpose. We 
conclude that the Board’s decision was induced by a 
misapprehension of the law applicable to the factual 
situation confronting it, and that there is no evidentiary 
support for a conclusion that the Union was guilty of 
the unfair labor practice charged.’’ 


In the Seafarers Union case decided by this Court, the 
union involved was engaged in a strike against an off-shore 
oil drilling company (Salt Dome) which had leased a boat 
(Pelican) for its drilling operations. The boat was picketed 
when it was removed to a shipyard (Todd) for repairs and 
at a time when none of the drilling company’s supervisory 
employees were at work on the boat. The only employees 
affected by the picketing were Todd’s neutral shipyard em- 
ployees and they ceased work. In upholding the picketing 
this Court had the following to say: 


“‘The cases recognize the very practical fact that, in- 
tended or not, sought for or not, aimed for or not, 
employees of neutral employers do take action sym- 
pathetic with strikers and do put pressure on their own 
employers. . . . The difference is in whether the effect 
on Todd’s workers was an objective of the strike or 
was merely an incident of it. The line is fine, but we 
think the Board erred in some aspects of its considera- 
tion and these errors led to an erroneous conclusion on 
the point. 


‘‘To understand the problem it is necessary to discern 
the meaning of Section 8(b) (4), which, in turn, requires 
an understanding of the evil against which it was 
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directed. The section has frequently been called by the 
courts and by Congress, ‘the secondary boycott sec- 
tion’. A union engages in a secondary boycott when it 
treats one who supplies, services, or buy from an 
employer with whom it has a labor dispute, as though 
the dispute were with the supplier, servicer or cus- 
tomer. It urges the customers, suppliers and servicers 
of the neutral employer to refrain from doing business 
with him and his employees to cease working for him. 
One of the most effective methods of doing this is to 
picket the neutral place of business, relying on the 
union man’s traditional strong aversion to crossing 
a picket line. In proportion to the extent and success of 
the picketing, the ‘neutral’ or ‘secondary’ employer, 
with whom the union has no labor dispute, is cut off 
from the business world, because his own employees 
and the employees of his customers, suppliers and 
servicers will not cross the line. All this happens be- 
cause he is doing business with the employer with 
whom the union has the dispute, the ‘primary em- 
ployer’. In order to protect unoffending employers 
from this extraordinary pressure, Congress, in Section 
8(b) (4), made this tactic an unfair labor practice. 


“The words of this section of the Act, read literally, 
seem to proscribe peaceful picketing at the primary 
employer’s premises. It is clear that, when a union 
pickets an emplover with whom it has a dispute, it 
hopes, even if it does not intend, that all persons will 
honor the picket line, and that hope encompasses the 
employees of neutral employers who may in the course 
of their employment (deliverymen and the like) have to 
enter the premises. Thus some of the business relations 
between the two employers would automatically cease. 
The union knows this will be the result if, as it hopes, 
its picket line at the premises of the primary employer 
is honored. Moreover the neutral employer who is a 
servicer or supplier of the primary employer is under 
greater or less economic pressure to end all business 
relations with the primary employer. 


“But it is clear from the rest of the Act, especially 
from Section 13, that Congress did not intend to for- 
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bid picketing at a primary employer’s premises, the 
situs of the dispute. Section 8(b)(4) must be inter- 
preted and not merely read literally. No matter how 
great the pressure on a neutral employer may be when 
somebody else’s place of business is picketed, it is 
essentially different from the pressure such a neutral 
feels when his own business is being picketed. This 
difference in pressure, between that which occurs, 
somewhat indirectly, when another employer’s premises 
are picketed and that which occurs when a neutral 
employer’s own premises are picketed, is the rationale 
which must govern the interpretation of Section 


8(b) (4). 


‘In this case Todd was under economic pressure, 
because one of its drydocks was unusable and it could 
not go forward with one piece of business. But this pres- 
sure was the same sort as that felt by an employer 
when one of his major suppliers or customers is being 
picketed, or that which a contractor feels when a sub- 
contractor is struck at a crucial point in construction. 
It was quite different from) the kind of pressure Todd 
would have felt had the Union not made clear it had no 
dispute with Todd. The mere fact that Todd felt 
some pressure from the picketing of the Pelican is 
not dispositive of the problem under Section 8(b) (4). 
The critical consideration is that the pressure thus 
put upon Todd was not different from that felt by 
servicers or suppliers under the most ordinary cireum- 
stances when a customer of theirs is picketed. 


“The question which remains is: Did the Union intend 
a more direct effect on Todd? The statute makes the 
‘object thereof’ the critical factor. Did the Union 
intend to place a bovcott on Salt Dome alone, with 
only an incidental economic effect on Todd and Gulf, 
or did it intend to place a boycott on Todd and Gulf 
along with Salt Dome? 


‘In the absence of admissions by the union of an 
illegal intent, the nature of acts performed shows the 
intent. All the concrete evidence negatives an objective 
on the part of the Seafarers Union to force or require 
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Todd to do anything. The statements in the signs 
and leaflets, which we have quoted, are clear and 
unequivocal. Todd employees were represented by 
another union; there is no evidence that the Seafarers 
made any contact whatever with that union. No Todd 
employee was approached except for the distribution 
of the leaflets. Todd’s employees came and went about 
their usual business, except only for work on the 
Pelican. Todd was not shut down; the Pelican was 
shut down. The picketing was as close as possible to 
the situs of the dispute. Had Todd not objected to 
picketing on its property, the pickets would not have 
been at its front gate. We do not view the acts of the 
Union as evidencing an objective to affect Todd any 
more than any picket line might affect a servicer or 
supplier of the picketed employer. 


‘‘Certain witnesses testified the Union ‘hoped,’ or 
‘had a hope,’ that Todd employees would support it in 
its strike. The Board put considerable reliance on 
that testimony. But hope and objective cannot be 
equated. Unions, like many other organizations, may 
hope for many things without making those things 


objects of their programs. Men have many hopes which 
are not objectives of action. If the statutory clauses 
here involved were to be interpreted as forbidding any 
strike in which a labor organization hoped that another 
employer would cease doing business with the primary 
employer, almost all strikes would be outlawed; we 
would suppose that almost all strikers hope other 
employees will support them, with the natural results 
of such support. 


“We are not impressed by the Board’s suggestion, men- 
tioned in a footnote in its brief here, that the Union 
might have placed its picket line at the heliport in Lee- 
ville. The trial examiner found that the primary situs 
of the dispute was the Pelican, and we do not under- 
stand the Board to question that finding. We agree 
with the finding and think the heliport could hardly be 
deemed a more proper location for picketing. It was 
the place whence and thither the men took transporta- 
tion to and from work. It is not unlike a bus depot. 
None of the crews worked there. Salt Dome has only 
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an office there, located on a dock owned by Gulf. Ap- 
proaches are by roadway built up over marshland. In 
any event, in a later footnote to its brief, the Board 
explicitly says its ‘decision here does not turn on the 
availability of another place to picket.’ 
“Sometimes this problem is cast in terms of the rela- 
tive weights of the interesti of the neutral employer in 
his business and the interest of the picketing employees 
in their strike. The statute is an expression of ‘the 
dual congressional objectives of preserving the right 
of labor organizations to bring pressure to bear on 
offending employers in primary labor disputes and of 
shielding unoffending employers and others from pres- 
sures in controversies not their own.’ Here Todd, the 
unoffending employer, bore no more adverse effects 
than it would have suffered had it been working on the 
Pelican at a dock owned by Salt Dome several miles 
away and had the picketing been at that dock. If such 
had been the case, Todd’s employees would have re- 
fused to cross the line in order to work on the Pelican 
or to work on machinery brought to Todd’s shops from 
the Pelican, a ‘hot’ ship. Such picketing would un- 
doubtedly have been legal. Since the picketing in the 
case at bar cast upon Todd no greater adverse effect 
than would thus have been the case, its interest in pre- 
venting the picketing was not as great as the employees’ 
interest in picketing what was the situs of the dispute. 
There is no reason in this case to fail to preserve ‘the 
right of labor organizations to bring pressure to bear 
on offending employers in primary labor disputes.’” 
A very recent decision of the United States Court of 
Appeals for the Seventh Circuit is also in point. In that 
case, Milwaukee Plywood Company v. N.L.R.B., — F. 2d 
—,, 47 LRRM 2291, decided December 20, 1960, the court 
upheld a decision of the Board which, in principle at least, 
appears to be opposed to the Board’s decision in the instant 
ease. In the Milwaukee Plywood case, the union had solic- 
ited neutral deliverymen at places away from the picket line 
to respect the picket line if and when they were asked to 
make deliveries to the struck plant. The Board held that 
these activities, even though deliberately directed at neu- 
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trals at a place away from the picket line, were, neverthe- 
less, protected under the Act because they sought to induce 
action only at the place of the primary dispute and at the 
primary picket line. The employer in the case appealed the 
Board’s decision to the Seventh Circuit and that court in 
upholding the Board stated as follows: 


‘“We hold that the picket line activities of Local 200 
in endeavoring to persuade its members employed by 
other employers, were inextricably interwoven elements 
of the primary picket line itself, and were lawful under 
the Act. 


“‘Petitioners insist the activities of Local 200 amount- 
ed to a secondary boycott because neither it nor Local 
743 made any attempt to induce the employees at the 
picketed premises to join the strike. Passing the fact 
that the employees of petitioner did refuse for two days 
to cross the picket lines, we do not think the lawfulness 
of efforts of members of a picket line to achieve observ- 
ance of that line depends on whether employees who 
work behind the line are also the targets of its appeals. 
Indeed, peaceful picketing at the premises of a primary 
employer has been held lawful even when there were 
no primary employees in the area. Local 618, Automo- 
tive Employees Union v. NLRB, 8 Cir., 248 F. 2d 332, 
41 LRRM 2106; Seafarers International Union v. 
NLBB, D.C. Cir., 265 F. 2d 585, 43 LRRM 2465. 


“It was clearly the Congressional intent to protect 
neutral employers from work stoppages at their own 
places of business. Thus, picketing at a common work 
situs must be conducted ‘* * * with restraint consistent 
with the right of neutral employers to remain unin- 
volved in the dispute.’ Retail Fruit & Vegetable Clerks 
Union, Local 1017 v. NLRB, 249 F. 2d 591, 599, 41 
LRRM 2131. Where a common work situs exists, if 
the appeals of a union are directed at neutral employees 
rather than to the primary employees, there may well 
be a violation of the Act. 


“‘We think the legislative history of the 1959 amend- 
ments to the Act show approval of the decisions which 
have upheld the right of unions at a picket line to 
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request deliverymen to respect that line. There is 
a proviso in the amendment, 29 U.S.C.A. § 158 (b) (4) 
(B), ‘That nothing contained in this clause (B) shall 
be construed to make unlawful, where not otherwise 
unlawful, any primary strike or primary picketing.’ 
The House Conference Report stated, ‘The purpose of 
this provision is to make it clear that the changes in 
Section 8 (b) (4) do not overrule or qualify the present 
rules of law permitting picketing at the site of a pri- 
mary labor dispute.’ H.R. Rep. No. 1147, 86th Cong., 
1st Sess. 88 (1959).”’ (47 LRRM 2291 at 2293) 


The Moore Drydock Doctrine Is Not Applicable in 
This Case. 


A. This Is Not a ‘‘Common Situs’’ Situation. 


From the foregoing discussion, it would seem clear that 
if, as seems obvious, the picket line inducements of the 
Lummus construction workers were made in furtherance of 
the Union’s strike against Gonzalez at the Gonzalez plant 
and constituted primary picketing activity at a primary 


site which was protected and not proscribed under the Act, 
the Board’s Order herein prohibiting such activity must 
fail. The Board must recognize this for it rests its decision 
on a “common situs” basis, that is, it analogizes the situa- 
tion where the picketing is carried on at the wholly-owned 
premises of the struck employer but where identifiable 
construction workers are there employed for a “relatively 
extended period of time” with the usual common situs sit- 
uation where an employer with whom a union has a dispute 
is at work on the premises of a neutral employer. In so 
doing, the Board misapplies a doctrine originally designed 
by the Board and upheld by the courts to take care of a 
special situation, usually involving a construction job, where 
various neutral employers are engaged in work along with 
a primary employer at a neutral place of business. In such 
an open house situation, “common situs” (to use the term 
literally as it should be), the need to shield unoffending 
employers from pressures in controversies not their own 
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gave rise to a special set of rules established by the Board 
in its Moore Drydock decision, 92 NLRB 547. Those rules, 
in substance, required that the union take special care in 
its picketing and refrain from actively seeking to induce 
employees of neutrals to respect the picket line other than 
through display of the picket sign itself. 


As stated by the dissenting Board Members in the instant 
case, ‘‘common situs,’’ ‘‘is a term of art in secondary boy- 
cott law and contemplates that at this situs, on which the 
primary employer is present, the secondary employer main- 
tains a ‘regular place of business’ so as to reasonably charge 
the picketers with the responsibility properly to respect the 
secondary employer’s identity with the premises.” As the 
dissenting members further stated, “The ‘common situs’ 
reference in Section 8 (b) (4) cases was never intended to 
be construed literally to embrace every situation in which 
a primary employer and a secondary employer simultane- 
ously happen to be working on the same physical premises.” 
While the term “common situs” may be an indefinite one, 
it obviously cannot refer to every instance where employees 
of more than one employer happen to perform work or be 
present in the course of their employment at a single place 
of business. If that were so, every industrial plant, every 
warehouse, every store—in fact every site of a primary 
labor dispute—would be a ‘‘common situs’’ since all such 
establishments are regularly visited by deliverymen, com- 
mon. carriers, electricians, plumbers and other maintenance 
workers and innumerable other secondary employes. 

The Moore opinion itself makes it perfectly clear that no 
such result was intended. Indeed, that opinion opens with 
a reaffirmation of the principle that “picketing at the prem- 
ises of a primary employer is traditionally recognized as 
primary action even though it is ‘necessarily designed to 
induce and encourage third persons to cease doing business 
with the picketed employer.’ ’’? The opinion cites with ap- 
proval the reasoning and the result in the Ryan case, which 
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directly supports our position in the case at bar. It then 
went on to distinguish the typical primary picketing situa- 
tion from the situation presented in that case in the follow- 
ing way: 
“<[I]f Samsock, the owner of the S. S. Phopho, had had 
a dock of its own in California to which the Phopho 
had been tied up while undergoing conversion by 
Moore Dry Dock employees, picketing by the Respond- 
ent at the dock site would unquestionably have consti- 
tuted primary action, even though the Respondent 
might have expected that the picketing would be more 
effective in persuading Moore employees not to work 
on the ship than to persuade the seamen aboard the 
Phopho to quit the vessel. The difficulty in the present 
case arises, therefore, not because of any difference in 
the picketing objectives, but from the fact that the 
Phopho was not tied up at its own dock, but at that of 
Moore, while the picketing, was going on in front of 
the Moore premises.’’ 92 NLRB at 548-549. 

Thus the opinion in Moore makes it perfectly clear that 
it was not intended to reverse or affect in any way the 
principle that a union may, by picketing or otherwise, 
induce secondary employees to refrain from working at 
the premises of a primary employer. 

The Moore Drydock doctrine is and necessarily must be 
limited to the construction site situation or something 
closely analagous to it as, for instance, a situation in 
which a primary employer has rented a portion of his 
premises to another neutral employer, if the protections 
of Section 13 and the protections of primary striking and 
picketing activities thereunder are to be observed. There 
is a fundamental distinction—one recognized by this Court 
—between picketing one’s own employer at his regular or 
only place of business, thereby inducing third persons 
from entering his premises, and picketing at the regular 
or permanent place of business of a neutral employer. In 
Seafarers International Union v. N.L.R.B., supra (265 F. 
2d at 591), this Court stated: 
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“(I]t is clear . . . that Congress did not intend. to 
forbid picketing at a primarly employer’s premises, 
the situs of a dispute. Section 8 (b) (4) must be inter- 
preted and not merely read literally. No matter how 
great the pressure on a neutral employer may be when 
somebody else’s place of business is picketed, it is 
essentially different from the pressure such a neutral 
feels when his own business is being picketed. This 
difference in pressure, between that which occurs, 
somewhat indirectly, when another employer’s prem- 
ises are picketed and that which occurs when a neutral 
employer’s own premises are picketed, is the rationale 
which must govern the interpretation of Section 
8 (b) (4).”’ 

Indeed, in one of the first cases to approve the Moore 
Drydock doctrine (N.L.R.B v. Service Trade Chauffeurs 
Union, 191 F. 2d 65 (C.A. 2)), the court stated that even in 
the “common situs” situation the direct and purposeful 
infliction of harm on the neutral employer was entirely per- 
missible as long as it is incidental to a tradition lawful strike 
conducted where the struck employer does business: 


“‘The Supreme Court has recently pointed out that 
§ 8(b) (4) does not outlaw a traditional primary strike. 
The Court said: ‘The limitation of the complaint to an 
incident in the geographically restricted area near the 
mill is significant, although not necessarily conclusive. 
The picketing was directed at the Kaplan [primary] 
employees and at their employer in a manner tradi- 
tional in labor disputes. Clearly, that, in itself, was not 
proscribed by § 8(b) (4). Insofar as the union’s efforts 
were directed beyond that and toward the employees of 
anyone other than Kaplan, there is no suggestion that 
the union sought concerted conduct by such other 
employees. Such efforts also fall short of the proserip- 
tions in §8(b)(4). ... A union’s inducements or 
encouragements reaching individual employees of neu- 
tral employees only as they happen to approach the 
picketed place of business generally are not aimed at 
concerted, as distinguished from individual, conduct 
by such employees. Generally, therefore, such actions 
do not come within the proscription of §8(b)(4),...? 
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N.L.R.B. v. International Rice Milling Co., 341 U.S. 
665, 671, 71 S. Ct. 961, 964. We take this to mean that 
a union may lawfully inflict harm on a neutral em- 
polyer, without violating §8(b)(4), so long as the 
harm is merely incidental to a traditionally lawful 
primary strike, conducted at the place where the pri- 
may employer does business.’’* [latter emphasis sup- 
plied]. 


B. The Cases Cited by the Board Are Distinguishable. 


The majority of the Board in this case rely upon such 
cases as Crystal Palace Market, 116 NLRB 856, and Local 
Union No. 55, and Carpenters’ District Council of Denver 
(Professional and Business Men’s Life Insurance Com- 
pany), 108 NLRB 363; also on the Board’s decision in the 
Gould and Preisner cases (N.L.R.B. v. Denver Building 
and Construction Trades Cooncil, et al., 341 U.S. 675. Ex- 
amination of the facts of these cases discloses that each in- 
volved a true common situs situation where a secondary 
employer had a regular place of business on the premises 


of a primary employer. As stated by the dissent in this 
case, in footnote 16: 


‘616 In Moore Drydock, the primary employer was 
harbored on the premises of the secondary employer; 
in Crystal Palace Market, certainly as lessees of the 
primary employer, the secondary employers were 
identified with the situs as their regular place of busi- 
ness; in PBM, as in Gould and Preisner, a physically 

_ separate construction project was involved which is 
inherently a ‘common situs’, since its sole recognizable 
character for its temporary existence is identified with 
the process of building, and all contractors thereon 
are similarly related with the situs as the place of their 
regular business.’’ 


The one case cited by the Board which most closely ap- 
proximates the present one is that of Local 761, Interna- 


3N.L.R.B. v. Service Trade Chauffeurs, Salesmen & Helpers 
(Howland Dry Goods), 191 F. 2d 65, 67 (C.A. 2). 
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tional Union of Electrical, Radio and Machine Workers, 
AFL-CIO (General Electric Company) v. N.L.R.B., —— 
App. D.C. ——, 278 F. 2d 282 (April 1960). In that case 
this Court, somewhat hesitatingly and noting that the case 
turned on a “‘fine line,’’ upheld a determination by the Board 
that the common situs doctrine applied to a situation where 
a primary employer had established a separate gate for the 
exclusive use of construction workers doing construction 
work upon the primary employer’s premises. The case is 
easily distinguishable upon its facts for there, unlike the sit- 
uation here, the construction workers used a gate separate 
and apart from that used by the production workers. Fur- 
thermore, it is of significance that the Supreme Court of the 
United States has granted certiorari in the case. In any 
event, in upholding the Board order in that case, this Court 
reaffirmed its position in the Seafarers case, and in indicat- 
ing the possible propriety of applying the Moore Drydock 
standards under the particular and peculiar facts of that 
case, this Court indicated no intention to depart from its 
concept of the protections which should be given primary 
picketing at a primary place of employment as distinguished 
from picketing at a neutral’s home premises. 

C. Neither the Period of Time that Neutral Employees 
Work on a Primary Premise nor Their Identifiability Are 
Relevant. 

The fact, apparently heavily relied upon by the majority 
of the Board in this case, that the construction workers 
were at work at the Gonzalez premises for a ‘‘relatively 
extended period of time’’ does not and cannot operate to 
make the Moore Drydock doctrines applicable. What is a 
‘‘relatively extended period of time’’? Two months? Six 
months? A year? How are the striking employees to know 
how long the construction work may be continued? If the 
striking employees content themselves with picketing the 
struck employer at his premises, are they to be charged 
with the duty of ascertaining for how long particular con- 
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struction projects engaged in by the primary employer are 
to continue? And, if so, where is the line to be drawn? 
Farther, if the relative period of time of the employment of 
neutral employees on the struck premises is to be a factor, 
what about the situation, common in large industrial plants, 
where various types of maintenance and repair workers em- 
ployed by contractors or other neutrals are always at work 
and when there is no period when there is not some group of 
outside installation, repair or construction workers perma- 
nently working on the struck premises? 

The majority appears also to rely on the fact that the 
construction workers in the present case were identifiable 
because they wore green helmets. If this is to be a test of 
the protections of Section 13, that Section becomes mean- 
ingless, or could easily be rendered so as by the simple 
device of supplying all neutral employees with identifying 
insignia. Clearly, the ability to identify cannot be consid- 
ered a factor or else the Board would logically have to hold 
that in the case of all deliveries and pick-up at a struck 
premises, there can be no appeals to the deliverymen to 
respect the picket line because the pickets can easily ascer- 
tain that the deliverymen are employees of neutrals and are 
not production workers employed at the struck plant. 


The fundamental error of the Board’s position in this 
case and the destruction of hitherto protected rights of 
picketing at a struck premise which the majority decision 
would bring about are well summarized in the Intermediate 
Report of the Trial Examiner in this case. In dismissing 
the complaint herein, he stated as follows: 


‘Implicit if not explicit in the General Counsel’s 
argument is the prediction that the Board will rule that 
primary picketing and oral appeals must be restricted, 
even at the primary situs, to employees of the struck 
employer. The effect of such a holding on the right to 
picket, the right to publicize disputes and the right to 
ask for traditional observance of the picket line by 
other unions and their individual members and by the 
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employees of other employers will be more than sub- 
stantial. It will emasculate, to a significant extent, the 
vigor of the picket line. It may well be, as Mr. Justice 
Douglas said of the Supreme Court in the Vogt case," 
that the Board is about to make the full cycle and that 
settlement of strikes by injunction will again prevail, 
the Norris-LaGuardia Act notwithstanding. If the 
General Counsel is correct in his contentions herein 
then all picketing may be enjoined which is not ad- 
dressed and confined solely to the employees of the 
struck employer. In such case the primary duty of the 
pickets may be to provide an escort service for the em- 
ployees of other employers since anything which falls 
short of open invitation to enter the struck premises 
could well be construed as an appeal not to enter. Per- 
haps a political climate has been reached where the 
right of employees to strike is subjugated to the priv- 
ilege of the employer to be free from inconvenience 
resulting from labor disputes. If so, the rights of em- 
ployees are clearly in peril and those labor organiza- 
zations which seek to represent them at the bargaining 
table may have no weapon stronger than supplication 
and no ultimate recourse but surrender. 

Section 13 has not been repealed, however, and I 
find that the right of pickets and strikers to direct oral 
appeals to employees of other employers not to cross a 
primary picket line is protected by that section, by the 
decision of the Supreme Court in International Rice 
Milling, supra, and by the decisions of the Board in 
Ryan Construction and Crump, Incorporated, supra.’’ 

D. The Proviso to Section 8 (b)(4 ) Expressly Protects 
the Right of Neutral Employees to Respect the Picket Line, 
and, by the same Token, Contemplates a Cognate Right of 
Pickets to Request Such Assistance. 

The basic distinction between inducing employees of 
neutrals not to cross a picket line established at a struck 
plant and such inducements made at the premises of a 


neutral employer are explicitly recognized by the proviso 


“14 Int’l Bro. of Teamsters, Local 695, AFL, et al v. Vogt, 
Inc., 354 U. 8. 284. 
“5 47 Stat. 70, 29 U.S.C. § 101. 
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to Section 8 (b)(4) which makes it clear that refusals of 
neutral employees to cross a bona fide picket line of a bona 
fide union engaged in a bona fide strike at a primary premise 
shall not be considered unlawful. That proviso reads as 
follows: ‘‘ Provided, that nothing contained in Section 8 (b) 
(4) shall be construed to make unlawful a refusal by any 
person to enter upon the premises of any employer (other 
than his own employer), if the employees of such employer 
are engaged in a strike ratified or approved by a repre- 
sentative of such employees whom such employer is re- 
quired to recognize under this Act... .’’ 


This proviso, which is directly applicable to the situation 
in this case, specifically protects the right of employees of 
other employers to refuse, in the course of their employ- 
ment, to enter the premises of a struck employer, notwith- 
standing the general prohibition of 8(b) (4) against inducing 
refusals to work by secondary employees. It has always 
been considered a gross violation of trade union principles 
for a union man to enter premises whether other union men 
are on strike, and Congress has specifically recognized that 
such a refusal is not a ‘‘secondary boycott’’ but is a tradi- 
tional incident to a primary strike. See S. Rep. No. 105, 
80th Cong., 1st Sess. 23 (1947). 


In the present case there is no charge that the Lummus 
employees committed an unfair labor practice by refusing 
to enter the premises, rather the charge is that the primary 
union violated the Act by picketing at a place where the con- 
tractor’s employees entered the primary premises and in- 
ducing the contractor’s emplovees to refrain from crossing 
the picket line. But surely, the issue must be the same. If 
it is not unlawful for the contractor’s employees ‘‘to en- 
gage in’’ a refusal to enter the premises while a strike is 
in progress, it surely cannot be unlawful for the union rep- 
resenting the primary employees to ‘‘induce’’ the con- 
tractor’s employees ‘‘to engage in’’ such a refusal. Sec- 
tion 8(b)(4) only makes it unlawful to ‘‘induce or en- 
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courage’’ employees to engage in conduct which is itself un- 
lawful. Indeed, the Supreme Court has held that 8(b) (4) 
is saved from being unconstitutional, although it prohibits 
certain forms of speech, because it only prohibits speech 
which induces or encourages illegal conduct. International 
Brotherhood of Elec. Workers v. N.L.R.B., 341 U.S. 694, 
705 (1951). Thus to interpret the Act as prohibiting 
picketing or other forms of speech which induce secondary 
employees to engage in conduct which is itself not illegal 
would not only be inconsistent with long standing prece- 
dents, but would also raise substantial constitutional prob- 
lems. 


Ill. The 1959 Amendment to the Taft-Hartley Law 
Expressly Protecting “Primary Picketing”’ Is Con- 
clusive that the Inducements in this Case Were 
Proper. 

As we have previously pointed out, the picketing which is 
the subject of this case took place prior to the 1959 amend- 
ments to the Taft-Hartley Act. If, as we have contended, 
that picketing was not unlawful under the old Act, the 
Board’s decision would have to be reversed regardless of 
what the effect of the new amendments might be on such 
picketing. Congress specifically provided that its amend- 
ments to Taft-Hartley would not become effective until 60 
days after the date of enactment (September 14, 1960), and 
that: 

‘‘No provision of this Title shall be deemed to make 
an unfair labor practice any act which is performed 
prior to such effective date which did not constitute an 
unfair labor practice prior thereto.’? P. L. 86-257, 
§707, 73 Stat. 546. 

Nevertheless, the new amendments are relevant to this 
ease. If this Court should hold, contrary to our conten- 
tions above, that the Board’s decision was correct under the 
old law, then the Court would have to determine whether 
such conduct would be illegal under the new law. Since 
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the Board’s cease and desist order operates prospectively, 
it cannot be enforced unless picketing of the kind involved 
here would be an unfair labor practice not only under the 
old law but also under the new law. See e.g., Pennsylvania .- 
v. Wheeling & Belmont Bridge Co., 18 How. 421 (1855). 

The pertinent portion of the statute as amended makes 
it an unfair labor practice for a labor organization: 


‘“to engage in, or to induce or encourage any individual 
employed by any person... to engage in, a strike or 
a refusal in the course of his employment to use, man- 
ufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities 
or to perform any services . . . where . . . an object 
thereof is: 


(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise dealing in 
the products of any other producer, processor, or man- 
ufacturer, or to cease doing business with any other 
person ...; Provided, That nothing contained in this 
clause (B) shall be construed to make unlawful, where 
not otherwise unlawful, any primary strike or primary 
picketing ;’’ 29 U.S.C.A. §158(b) (4)(B) (Supp. 1960) 
(Emphasis added.) 

The only changes which are significant for the purposes 
of this case are indicated above in italics. The first of these 
makes it unlawful to induce or encourage any individual 
employed by any person to engage in a strike or other re- 
fusal to work where the object is one of those proscribed by 
the section. Under the prior law, it was only unlawful to 
induce employees to engage in “concerted” refusals to work. 
The second change is the addition of the proviso at the end 
of subparagraph (B) which specifically protects “primary 
strikes” and “primary picketing.” 

These two changes are obviously not unrelated. As we 
have seen, the original statute could have been interpreted 
as prohibiting all picketing, if the language were read 
strictly and without reference to its underlying purpose. 
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Recognizing that this was not the intention of the Congress, 
the Board and the federal courts had held, in the line of cases 
to which we have referred, that primary picketing was not 
prohibited even though it almost always induces employees 
of other employers to refrain from crossing the picket line. 
This view was approved by the Supreme Court in Rice 
Milling. In that case, however, the Court, rather than 
relying on the primary-secondary distinction, used the word 
“concerted” as the basis for its decision, and held that 
primary picketing is not unlawful because “a union’s in- 
ducements or encouragements reaching individual em- 
ployees of neutral employers only as they happen to ap- 
proach the picketed place of business generally are not 
aimed at concerted, as distinguished from individual, con- 
duct by such employees.” 341 U.S. at 671. 


When the new legislation was being considered by the 
Conference Committee, the Senate Conferees felt that the 
deletion of the word “concerted” from the statute might 
cast doubt on the validity of traditional, primary picketing. 
To avoid that result, a proviso specifically protecting pri- 
mary picketing and primary strikes was inserted by the 
Conference Committee. In the words of the Conference Re- 
port, ‘‘The purpose of this provision is to make it clear that 
the changes in section 8(b) (4) do not overrule or qualify the 
present rules of law permitting picketing at the site of a pri- 
mary labor dispute. The provision does not eliminate, re- 
strict, or modify the limitations on picketing at the site of a 
primary labor dispute that are in existing law [citing Moore 
Dry Dock and other common situs cases].’? H.R. Rep. No. 
1147, 86th Cong., Ist Sess. 38 (1959). 


Thus the Conference Report makes clear that the pur- 
pose of the proviso was to preserve the right to engage in 
primary picketing and primary strikes as defined by the 
established precedents at the time the new amendments 
were passed. At the time, as we have seen, it was well es- 
tablished by countless decisions of the Board and the courts 


33 


that that right included the right to induce employees of 
other employers, by picketing, by mail, by telegram, or by 
any other means, to refuse to enter upon the premises of an 
employer with whom the union had a legitimate primary 
dispute. 

It is true that the General Electric case was decided short- 
ly before the new Act was passed, but it was still pending in 
the Court of Appeals at that time, and there is no evidence in 
the legislative history that anyone on Capitol Hill was 
aware of that decision. All the other “contractors’ gate” 
cases were decided only after the new Act was passed. On 
the other hand, such Board decisions as Pure Oil and Ryan, 
such court of appeals decisions as Local 618 and Di Giorgio 
Fruit Corp., and the Supreme Court’s decision in Rice 
Milling were well-known, and when the Congress referred 
to ‘‘primary strikes and primary picketing’’ it can only 
have meant to refer to the rules established in those cases. 


Indeed, the Conference Report specifically referred to a 
few decisions which the proviso was intended to preserve, 
and among those cited in Moore Dry Dock. As we have 
seen, that case not only laid down restrictions on picketing 
in common situs situations, but also carefully preserved the 
right to picket freely at the premises of the primary em- 
ployer, and specifically reaffirmed the decision of the Board 
in Ryan and other cases in which inducing secondary em- 
ployees not to work at the site of a primary dispute was 
held to be lawful. 


The fact that the primary picketing proviso was intended 
to protect such inducements becomes even more clear when 
that proviso is compared with other provisos which were 
inserted into the amended act, and which protect picketing 
or similar conduct in other circumstances. 


One of these appears at the end of 8(b)(4), and pro- 
tects a union’s right to publicize the fact that one or more 
employers are handling or selling products of another 
employer with whom there is a labor dispute. That proviso 
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specifically provides, however, that the right to publicize 
that fact exists only “as long as such publicity does not 
have an effect of inducing any individual employed by any 
person other than the primary employer in the course of 
his employment to refuse to pick up, deliver, or transport 
any goods, or not to perform any services, at the establish- 
ment of the employer engaged in such distribution.” In 
this proviso, therefore, Congress specifically protected cer- 
tain conduct only so long as it does not induce work 
stoppages by secondary employees at the premises of a 
secondary employer. 

A similar proviso was inserted in Section 8(b) (7), 29 
U.S.C.A. §158(b)(7) (Supp. 1960), which deals with “or- 
ganizational” or “recognitional” picketing. That proviso 
protects picketing for the purpose of informing the public 
that an employer does not employ members of, or does not 
have an agreement with a union, “unless an effect of such 
picketing is to induce any individual employed by any 
other person in the course of his employment, not to pick 
up, deliver, or transport any goods or not to perform any 
services.” Again, certain conduct is permitted only as long 
as it does not induce work stoppages by secondary 
employees. 

It follows that if the primary-picketing proviso had not 
been intended to protect a union’s right to induce employees 
of other employers not to enter the picketed premises, then 
Congress would have specifically said so, as it did in these 
other provisos which deal with picketing and similar con- 
duct in other circumstances. By not putting in the primary 
picketing proviso qualifying language similar to that in 
other provisos, Congress manifested its intention to protect 
primary picketing even though it induces eraployees of 
other employers not to cross the picket line. 

It is noteworthy also that the proviso in 8(b)(4) which 
protects publicity directed at consumers ceases to operate 
only if work stoppages are induced at the premises of sec- 
ondary employers. This reaffirms the fact that inducing 
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employees of other employers not to enter the premises of 
a primary employer is not a violation of 8(b) (4). 

Our interpretation of the new Act has been confirmed 
by a man who played a key role in the drafting of that 
legislation. Professor Archibald Cox of Harvard Law 
School, a well-known authority in labor law, worked with 
the Senate sponsors of the legislation from its inception 
throngh the final Conference. In a discussion of the Lan- 
drum-Griffin amendments to Taft-Hartley he has explained 
the purpose of the primary picketing proviso as follows: 


“[T]he NLRB and court decisions under the Taft- 
Hartley Act held that ... turning people away from 
the scene of a labor dispute is an incident of a primary 
strike rather than a secondary boycott. The Supreme 
Court adopted this interpretation in the Rice Milling 
case, but the opinion stressed the point that Section 
8(b)(4)(A) prohibited inducements to engage in “a 
concerted refusal.” Since the Landrum-Griffin bill 
deleted this phrase, it might have overturned the en- 
tire line of decisions if a majority of the Senate Con- 
ferences had not secured the inclusion of explicit lan- 
guage safeguarding the right to engage in primary 
picketing even though truck drivers are stopped by 
the pickets.” 

Professor Cox concludes, therefore, that “under the Rice 
Milling case and the new confirmatory proviso, as explained 
above, it is not an unlawful secondary boycott to induce 
employees to refuse to cross a primary picket line where 
the refusal causes the secondary employer to cease doing 
business with the primary employer at the site of the labor 
dispute.’? Cox, Law and the National Labor Policy 32, 34 
(1960) (Emphasis in original). 

We do not think that Congress intended to make the new 
Act less restrictive than the old. Rather, Congress wanted 
to preserve the right—which, until very recently, everyone 
assumed existed under the old Act—to induce employees 
of other employers to refrain from entering the premises of 
an employer with whom a union had a primary dispute. 
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The Board has now said that all the prior decisions were 
wrong, and that no such right existed under the old Act. 
Meanwhile, however, Congress has passed new legislation 
specifically designed to preserve precisely that right which 
the Board has now so sharply restricted. Only two con- 
clusions are possible. Hither the Board erred in this case 
and the other recent cases in which the Board has reached 
a similar result, or Congress in amending Section 8(b) (4) 
has created a right which did not previously exist under the 
old law, all cases to the contrary notwithstanding. We sub- 
mit that the former conclusion is the correct one. In either 
case, however, the Board’s order cannot now be enforced, 
and its decision must be reversed. 


CONCLUSION 
For the reasons stated, the order of the National Labor 
Relations Board should be set aside, and the Board’s peti- 


tion for enforcement should be denied. 
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2 
COUNTERSTATEMENT OF THE CASE 


The Board’ accepts the statement of the case as 
set forth in petitioner’s brief, but would add the 
stipulated fact that the employees of Lummus, the 
neutral employer, reported for work at different times 
and in separate groups from employees of Gonzalez, 
the primary employer. 


SUMMARY OF ARGUMENT 


This Court’s decision in Local 761 (General Elec- 
tric Co.) v. N.L.R.B., 107 U.S. App. D.C. 402, 278 
F 2d 282, certiorari granted, 364 US. 869, is square- 
ly applicable to the facts of this case. Although peti- 
tioner attempts to assail the validity of that decision, 
this Court’s settled rule that “One panel of this court 


will not attempt to overrule a recent precedent set 
by another panel... .” (Insurance Agents v. N.L.R.B., 
104 U.S. App. D.C. 218, 260 F. 2d 736, affirmed, 361 
U.S. 477) precludes petitioner from prevailing on 
that ground. Petitioner’s attempt to distinguish this 
case from Local 761 is groundless. In Local 761, this 
Court upheld the validity of the Board’s conclusion 


2The Board has filed a petition for enforcement against 
Union de Trabajadores de la Gonzalez Chemical Industries, 
Inc., Independent, a predecessor to petitioner in Case No. 
16,080, which that petitioner avers is now defunct. As the 
issues with respect to the Independent are in all pertinent 
respects identical to those with respect to petitioner in Case 
No. 16,080, we do not here undertake to brief the case 
against the Independent separately. If the Court enforces 
the Board’s order as to that petitioner, enforcement of the 
order against the Independent should follow as a matter of 
course. 
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that conduct shown to be for the purpose of inducing 
employees of a neutral employer to cease work to 
force that employer to cease doing business with a 
primary employer was proscribed by Section 8(b) 
(4) (A), even though it occurred entirely at premises 
owned by the primary employer, provided the neutral 
employer also worked regularly and for extended 
periods of time at the same premises. That is pre- 
cisely the situation in the instant case. Therefore 
here, as in Local 761, the sole question is whether sub- 
stantial evidence supports the Board’s finding as to 
petitioner’s object. We submit that the stipulated 
facts set forth in the Board’s decision manifestly 
justified the Board’s finding in that respect. Peti- 
tioner deliberately induced identifiable employees of 
the neutral employer, Lummus, to cease work, in a 
manner showing that the inducement was more than 
a mere incidental effect of otherwise primary activ- 
ity. The Board’s conclusion that petitioner also vio- 
lated Section 8(b) (4) (A) by its conduct, because of 
its further object of seeking recognition from Gon- 
zalez, is not—assuming the 8(b) (4) (A) finding is 
valid—contested by petitioner, and is, in any event, 
fully supported by the stipulated facts. 


ARGUMENT 


Introduction 


As petitioner notes (Pet. Br. pp. 27-28), the case 
“which most closely approximates the present one” is 
Local 761 v. N.L.R.B., 107 U.S. App. D.C. 402, 278 
F. 2d 282, certiorari granted, 364 U.S. 869. Con- 
ceededly, if the Supreme Court reverses this Court’s 
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affirmance of the Board’s unfair labor practice find- 
ing in Local 761, enforcement of the Board’s order 
in the instant case should be denied. Petitioner con- 
tends, however, that the instant case is “easily dis- 
tinguishable” from Local 761, “for there, unlike the 
situation here, the construction workers used a gate 
separate and apart from that used by the production 
workers” (Pet. Br. p. 28). We show below that this 
factual distinction is without legal significance, and 
neither requires nor suggests a different result here. 

Petitioner does not even suggest any difference be- 
tween this case and Local 761 other than the absence 
of a “separate gate” here. Petitioner nevertheless 
attacks the Board’s order as invalid on the basis of 
precedent, Congressional intent, the proviso to Sec- 
tion 8(b) (4) as it existed before the recent amend- 
ments,” and the proviso to Section 8(b) (4) (B) of the 
“secondary boycott” provision in the amended Act. 
Although these contentions are all directed at the 
Board’s decision in the instant case, they are unre- 
lated to the fact that there was no separate gate 
here, and therefore constitute a direct attack upon 
the validity of this Court’s holding in Local 761. As 
pointed out by this Court in Insurance Agents v. 
N.L.R.B., 104 U.S. App. D.C. 218, 260 F. 2d 736, 
affirmed, 361 U.S. 477, “One panel of this court will 
not attempt to overrule a recent precedent set by an- 


2 References to Sections 8(b) (4) (A) and (B) throughout 
this brief will be to its language prior to its recent amend- 
ments to the Act. As this Court stated in Local 761, at p. 
406, “Section 707, 73 Stat. 546, makes it clear that the 1959 
Act has no applicability to the situation here.” 
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other panel, even though one or more of its members 
may disagree with the ruling.” Particularly in light 
of the fact that Local 761 is now before the Supreme 
Court, no purpose would be served here by reconsider- 
ing the merits of that decision. We shall accordingly 
limit our argument here to showing that petitioner’s 
attempt to distinguish this case from Local 761 is 
without merit.* 


I. Substantial Evidence Supports the Board’s Finding 
That Petitioner Violated Section 8(b)(4)(A) of the 
Act. 

As this Court has twice observed (Local 761, supra, 
107 U.S. App. D.C. at 405, 278 F. 2d at 285; Sea- 
farers International Union v. N.L.R.B., 105 U.S. 
App. D.C. 211, 217, 265 F. 2d 585, 591, cert. den., 
364 U.S. 816): “In any of these secondary boycott 
situations the ultimate determination turns upon the 
union’s objective.” This Court’s formulation of the 
issues in Local 761, indeed, has direct application 
here. Here, as there, the question may be stated: 
“Was it an object of the strike to induce or encourage 
the employees of the several contractors—not of the 
primary employer—to engage in concerted refusal in 
the course of their employment to perform their own 
work or to render services so that their employers 
would cease doing business with [the primary em- 
ployer]?” 


3 We respectfully refer the Court to our briefs in Local 
761, No. 15,205 and in Local 36, Chemical Workers V. 
N.L.R.B., No. 15,631, for a full discussion of the various 
contentions raised in those cases that petitioner here also 
advances. 
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As noted above, petitioner directs its arguments 
primarily at the validity of this Court’s decision in 
Local 761, and in view of the express disinclination 
of this Court to reconsider one of its recent decisions, 
we shall not address ourselves to petitioner’s conten- 
tions insofar as they question that decision. We would 
point out, however, that one of petitioner’s conten- 
tions here, that “neither the period of time that neu- 
tral employees work on a primary premise nor their 
identifiability are relevant” (Pet. Br. pp. 28-30), al- 
though addressed to the situation in the case at bar, 
is actually a direct attack upon the validity of Local 
761. This is so because, at the heart of the Board’s 
finding in that case, and the Court’s affirmance there- 
of, was the fact that the employees of the neutral 
employers were identifiable and did work at the 
premises of the primary employer for a “relatively 
extended period of time.” Indeed, those are the fac- 
tors which serve to distinguish cases such as N.L.R.B. 
vy. International Rice Milling Co., 341 U.S. 665 and 
Seafarers International Union v. N.L.R.B., 105 US. 
App. D.C. 211, 265 F. 2d 585, cert. den., 364 U.S. 
816. The deliberate inducement of identifiable em- 
ployees of neutral employers who work regularly and 
for extended periods of time at premises of the pri- 
mary employer, in short, constitutes a violation of 
Section 8(b) (4) (A) because, in those circumstances, 
it may reasonably be found to be the union’s object, 
and is not merely either incidental to an otherwise 
lawful primary strike, or a “hope [that] other em- 
ployees will support... [the strike].” Seafarers 
Union, supra, 105 U.S. App. D.C. at 218; 265 F. 2d 
at 592. 
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The critical question, accordingly, is whether, as 
in Local 761, the facts support the Board’s finding 
that petitioner’s object was to induce employees of 
Lummus, the neutral employer, to engage in a con- 
certed refusal in the course of their employment to 
perform their own work or to render services, so that 
their employer would cease doing business with Gon- 
zalez. Although petitioner does not seem to question 
the propriety of the Board’s finding to this effect, 
choosing rather to assert that such inducement was 
lawful because it took place at primary premises, we 
show below that the Board’s finding is amply sup- 
ported by the record. 

The stipulated facts show that Lummus, with no 
regular place in Puerto Rico, opened an office at Gon- 
zalez’ site and employed 90 people, who were in no 
way directed or controlled by Gonzalez, for the pur- 
pose of performing construction work for Gonzalez 
pursuant to a contract with it. During the course of 
an economic strike against Gonzalez, petitioner ‘ 
orally induced Lummus’ employees not to enter the 
plant. Petitioner knew that the Lummus employees 
who were subject to its inducements wore green safe- 
ty helmets, in contrast to Gonzalez’ employees who 
wore white ones, and reported for work at different 
times and in separate groups from Gonzalez’ em- 
ployees. In these circumstances, as in Local 761, the 


«The Independent was the actor in the events between 
August 10 and August 25, 1959; the Teamsters, successor 
to the Independent, was responsible for subsequent events. 
For convenience, petitioner or union will be used with refer- 
ence to both the Independent and the Teamsters in describ- 
ing the critical events herein. 
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Board was fully justified in finding that petitioner 
“sought to encourage the employees of the independ- 
ent contractors to engage in a concerted refusal to 
perform any services for their employer in the course 
of their employment and thus to force their employ- 
ers to cease doing business with the Company.” Local 
761, supra, 107 U.S. App. D.C. at 406, 278 F. 2d 
at 286. 

Unlike the situation in Local 761, the employees of 
both the neutral and the primary employers used the 
same entrance, the single difference between the two 
cases seized upon by petitioner, as distinguishing this 
case from that one. The existence of a separate con- 
tractors’ gate in Local 761, however, served only to 
point up the union’s object in that case, to show that 
the picketing at that gate, because it was used only 
by employees and suppliers of the neutral contractors, 
and not by employees and suppliers of the primary 
employer, General Electric, must have been directed 
at the neutral employees and was not merely inciden- 
tial to otherwise primary picketing. Had petitioner 
in the instant ease limited its conduct to picketing, 
then, of course, any incidental effects of its picketing 
on the employees of Lummus would not entail a viola- 
tion of the Act. But petitioner did not so limit itself; 
rather, it deliberately induced Lummus’ employees to 
cease work, with full knowledge of their identity and 
at times when only they, and not Gonzalez’ employees, 
were reporting for work. As this Court emphasized 
in the Seafarers case, “the nature of the acts per- 
formed shows the intent.” “The nature of acts per- 
formed” here convincingly demonstrates that petition- 
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er intended to induce Lummus’ employees to cease 
work, in order to force Lummus to cease doing busi- 
ness with Gonzalez. 


II. Substantial Evidence Supports the Board’s Finding 
That Petitioner Violated Section 8(b)(4)(B) of the 
Act. 

Petitioner in its brief does not contest the Board’s 
finding that an object of its activity was to “force 
or require Gonzalez to recognize and bargain with 
it as the collective bargaining representative of Gon- 
zalez’ employees” (J.A. 9). Nor could it, in view of 
the stipulated facts showing that petitioner’s picket 
signs carried, inter alia, the following legends (J.A. 
6): 

“This company refuses to recognize and negotiate 
with the Teamsters.” 

“Members of the Teamsters on strike for recog- 
nition, Local 901.” 

“Members of the Teamsters Local 901 on strike 
for recognition.” 


“We represent the majority of the workers of 
GCI.” 

Accordingly, granting the propriety of the Board’s 
8(b) (4) (A) finding; i.e., assuming that petitioner 
induced and encouraged Lummus’ employees to cease 
work, it cannot be gainsaid that petitioner violated 
Section 8(b) (4) (B). 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the Board’s order should be enforced in full. 


StTuart ROTHMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


MELVIN J. WELLES, 
Attorney, 
National Labor Relations Board. 
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